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DEPARTMENT  OF  HEALTH, 
EDUCATION,  AND  WELFARE 

Office  of  Education 
[45  CFR  Part  185] 

-  Emergency  School  Aid 
agency:  Office  of  Education,  HEW. 
action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Commissioner  of 
Education  proposes  to  amend  the 
regulations  governing  awards  under  the 
Emergency  School  Aid  Act.  The 
purposes  of  these  proposed  regulations 
are  to¬ 
la)  Conform  the  current  program 
regulations  to  statutory  changes  made 
by  the  Education  Amendments  of  1978; 

(b)  Ensure  that  the  program  both 
encourages  the  desegregation  of 
elementary  and  secondary  schools  and 
meets  desgregation  needs  more 
effectively;  and 

(c)  Make  regulations  easier  to 
understand  and  less  burdensome. 

DATES:  Comments  must  be  received  on 
or  before  August  28, 1979. 

Public  meetings  will  be  held  in  each  of 
the  eleven  cities  listed  below  on  August 
1, 1979.  The  time  for  these  meetings  is 
from  1:00  p.m.  to  5:00  p.m.  local  time. 

ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Jesse  J.  Jordan,  U.S. 
Office  of  Education,  Room  2007,  FOB-6, 
400  Maryland  Avenue,  S.W., 
Washington,  D.C.  20202. 

The  locations  of  the  public  meetings 
are — 

Region  I — ^Boston:  Boston  School  Dept., 
Administration  Building,  Boston  Committee 
Hearing  Rm.,  26  Court  Street  Boston, 
Massa^usetts. 

Region  n — ^New  York:  Hearing  Room  E,  Room 
2222,  26  Federal  Plaza,  New  York,  New 
Yorlc 

Region  m — ^Hiiladelphia:  University  City 
Holiday  Iim,  36th  ft  Chestnut  Street 
Hiiladelphia,  Pennsylvania. 

Region  IV — ^Atlanta:  Regional  Office  Building, 
101  Marietta  Towers  Bldg.,  Suite  2221, 
Atlanta,  Georgia. 

Region  V — Chicago:  Center  for  Urban 
location,  160  West  Wendell  Street  (1050 
North  Wells),  Chicago,  Illinois  60601. 
Region  VI — ^Dallas:  William  Travis 
Momentary  School,  3001  McKinney  Street 
Dallas,  Texas  75204. 

Region  Vn — ^Kansas  City:  Federal  Office 
Bldg.,  601  East  12th  Street  Room  140, 
Kansas  City,  Missouri. 

Region  Vni— Denver  George  Washington 
High  School,  655  South  Monaco  Street 
Denver,  Colorado. 

Region  IX— San  Francisco:  Federal  Office 
Building.  Room  209, 50  United  Nations 
Plaza,  San  Francisco.  California. 


Region  X— Seattle:  Ingram  High  SdKwL  Little 
Theater,  1810  North  135th  Street  Seattle. 
Washington. 

Washington,  D.C.:  Room  5051 HEW-N,  330 
Independence  Avenue,  SW.,  Washington, 
D.C. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  information  on  public  meetings 
contact:  The  persons  listed  below: 

Boston,  MA— Dr.  Thomas  ).  Bums,  (617)  223- 
7500. 

New  York,  NY— Dr.  William  D.  Green,  (212) 
264-4370. 

Philadelphia,  PA— 4)r.  Albert  C.  Crambert 
(215)  596-1001. 

Atlanta,  GA — ^Dr.  William  L  Lewis,  (404)  221- 
2063. 

Chicago,  Rr— Ms.  Juliette  Noone  Lester,  (312) 
353-5215. 

Dallas,  TX— Mr.  Edward  J.  Baca,  (214)  767- 
3626. 

Kansas  City,  MO — ^Dr.  Harold  Blackburn, 

(816)  374-2276. 

Denver.  CO— Dr.  John  Runkel,  (303)  837-3544. 
San  Francisco,  CA — ^Dr.  Cait^m  Gillin,  (415) 
556-4920. 

Seattle,  WA— Mr.  Allen  Apodaca,  (206)  442- 
0460. 

Washington,  D.C.,  Mr.  Jesse  J.  Jordan  (202) 
245-7965. 

For  further  information  on  these 
proposed  regulations,  contact  Mr.  Jesse 
J.  Jordan  (202)  245-7965. 

SUPPLEMENTARY  INFORMATION: 

Authority:  The  authority  for  these  proposed 
regulations  is  the  Emergency  School  Aid  Act 
(“ESAA”  or  "the  Act”):  Tide  VI  of  the 
Elementary  and  Secondary  Education  Act  of 
1965,  as  amended;  20  U.S.C.  3191  etseg. ). 

The  proposed  regulations  are  based 
on  the  amended  statute,  enacted  as  part 
of  the  Education  Amendments  of  1978 
(Pub.  L  95-561),  and  on  the 
Commissioner’s  experience  in 
administering  programs  under  the 
statute  since  its  initial  enactment  as  part 
of  the  Education  Amendments  of  1972 
(Pub.  L  92-318).  In  developing  these 
proposed  regulations  the  Commissioner 
has  also  taken  into  accoimt  a  number  of 
studies  of  ESAA  programs. 

Highlights 

Some  of  the  more  signifreant  changes 
in  ESAA  programs  under  the  propos^ 
regulations  are: 

(a)  A  closer  relationship  between 
activities  supported  under  most  ESAA 
programs  and  desegregation  plans  of 
local  educational  agencies  (USAs),  and 
the  elimination  of  the  program  least 
closely  related  to  those  plans  (I^ot 
Projects  grants); 

(b)  The  use  of  multi-year  project 
periods; 

(c)  The  addition  of  new  activities  for 
which  support  is  available: 

(1)  State  agency  activities  relating  to 
volimtary  desegregation; 


(2)  Desegregation  planning  activities 
by  school  districts;  and 

(3)  Educational  radio  programming; 

(d)  Amended  procedures  for  approval 
of  grants,  ‘j^ese  procedures 
emphasize  the  recency  of  the  applicant’s 
desegregation  plan  and  the  degree  of 
desegregation  under  the  plan; 

(e)  The  establishment  of  types  of 
grants  (Planning  Grants  and 
Transitional  Grants)  to  provide 
appropriate  desegregation  help  without 
regard  to  annual  funding  cycles;  and 

(f)  A  shift  in  the  focus  of  Nonprofit 
Oi^anization  Grants  to  emphasize 
community  and  parent  support,  and  a 
change  from  competitions  within  each 
State  to  a  national  competition  for  those 
grants. 

A  description  of  these  and  other 
significant  changes  in  the  regulations 
follows. 

Basic  Grants 

Under  subpart  C  of  the  proposed 
regulations  and  the  amended  statute, 
Basic  Grants  activities  must  be  designed 
to  meet  educational  needs  that  arise 
from  a  qualifying  plan. 

Applications  are  ranked  for  funding 
on  the  basis  of  the  date  of 
implementation  of  the  qualifying  plan 
and  the  net  change  in  minority  group 
isolation  in  the  applicant’s  schools 
between  the  year  before  that  date  and 
the  first  year  of  the  proposed  project 
The  ranking  may  be  revised  if  the 
aj^licant  shows  by  compelling  evidence 
that  it  has  extraordinary  difficiilties  in 
carrying  out  its  plan.  Applications  are 
tiien  reviewed  to  determine  whether  the 
proposed  activities — 

(a)  Are  closely  linked  to  the  qualifying 
plan;  and 

(b)  Are  the  best  means  of  addressing 
plan-related  needs. 

The  Commissioner  sets  the  amount  of 
an  award  on  the  basis  of  the  cost  of 
activities  determined  by  the  applicant 
and  the  Commissioner  to  offer  the 
greatest  promise  of  success. 

Applications  for  Basic  Grants  are 
approved  on  an  annual  funding  cycle. 
Multi-year  projects  may  be  approved  if 
Justified  by  the  severity  and  likely 
duration  of  the  educational  needs 
addressed  by  the  applicant’s  proposed 
activities  and  the  nature  of  activities 
required  to  meet  those  needs. 

An  LEA  may  include  in  its  Basic 
Grants  application  continued 
compensatory  services  for  children  who 
would  otherwise  lose  services  provided 
imder  title  I  of  the  Elementary  and 
Secondary  Education  Act  of  1965  as  a 
result  of  attendance  area  changes  under 
a  qualifying  plan.  An  LEA  may  also 
include  in  its  application  activities  to 
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eliminate  a  disproportionately  hi^ 
incidence  of  suspensions,  expulsions, 
and  other  disciplinary  actions  involving 
minority  group  students. 

Special  Project  Grants 

The  proposed  regulations  contain 
descriptions  of  a  number  of  types  of 
Special  Project  Grants  in  subpart  G. 

The  proposed  regiilations  permit 
awards  of  two  types  (Planning  Grants 
and  Transitional  Grants)  without  regard 
to  annupl  funding  cycles. 

Under  new  statutory  authority  an  LEA 
may  apply  for  a  Planning  Grant  to 
develop  a  qualifying  plan.  The  maximum 
project  period  is  24  months.  An  LEA 
may  receive  only  one  Plaiming  Grant 

Under  the  broad  authority  in  section 
608(a)  of  the  Act  the  Commissioner 
proposes  three  types  of  Transitional 
Grants  for  project  periods  of  up  to  12 
months.  An  LEA  may  apply  for  a 
Transitional  Grant  or  request  the  help  of 
another  public  or  a  private  nonprivate 
agecy  for  that  piupose.  Transitional 
Grants  are  for  the  following  piuposes: 

(1)  Pre-implementation  assistance  to 
help  an  LEA  that  has  adopted  but  has 
not  yet  implemented  a  qualifying  plan. 
The  purpose  of  pre-implementation 
assistance  is  to  prepare  for  the 
reassignment  of  children  or  facility. 

(2)  Out-of-cycle  assistance  to  help  an 
L^  that  adopted  a  qualifying  plan  too 
late  to  apply  for  a  Basic  Grant  The 
purpose  of  this  type  of  grsmt  is  the  same 
as  die  purpose  of  a  Basic  Grant 

(3)  Special  discretionary  assistance  to 
help  an  LEA  meet  an  imexpected  need 
that  arises  from  the  implementation  of  a 
qualifying  plan  after  the  deadline  for 
receipt  of  Basic  Grant  applications. 

Subpart  D  also  contains  revised, 
simplified  proposed  regulations  for  two 
types  of  grants  that  are  authorized  under 
current  regulations — Grants  for  the  Arts 
and  Metropolitan  Area  Grants.  The  first 
type  is  not  defined  by  the  statute:  the 
scond  is.  Finally,  subpart  D  sets  out 
other  uses  for  discretionary  funds  under 
the  statute  and  describes  the 
requirements  that  apply  to  those  uses. 

Magnet  School,  University /Business 
Cooperadon,  and  Neutral  Site  Planning 
Grants 

Subpart  E  contains  revised,  simplified 
proposed  regulations  for  these  types  of 
grants.  A  major  change  in  these 
regulations  is  the  removal  of  the  50 
percent  ceiling  for  minority  group 
enrollment  at  a  magnet  school  and  the 
substitution  of  requirements  for  an 
integrated  student  body  that  are  related 
to  the  applicant  LEA’s  enroUmenL  A 
second  major  change  is  the 


simplification  of  procedures  for  the 
award  of  a  grant 

Compensatory  Service  Grants 

Subpart  F  contains  revised,  simplified 
proposed  regulations  for  grants  to 
continue  compensatory  services  to 
children  who  would  otherwise  lose 
services  under  title  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965 
because  of  a  qualifying  plan.  The 
principal  change  in  this  type  of  grant  is 
the  statutory  extension  of  the  ehgibility 
requirements  to  LEAs  with  voluntary 
plans. 

Nonprofit  Organization  Grants 

The  proposed  regiilations  for  this  type 
of  grant  in  subpart  G  are  revised  in 
several  important  respects.  First 
because  of  statutory  amendments,  the 
grants  are  to  be  based  on  a  national 
rather  than  a  within-State  competition. 
Second,  the  proposed  regulations  shift 
the  focus  of  grants  to  matters  more 
closely  related  to  an  LEA’s  qualifying 
plan — such  as  encouuraging  parental  and 
community  involvement  monitoring  the 
success  of  the  plan,  and  promoting 
interracial  and  intercultural 
imderstanding  among  students)  and 
away  from  providing  compensatory 
education  and  staff  training.  Finally,  the 
proposed  regulations  tie  the  procedures 
for  making  awards  closely  to  procedures 
for  Basic  Grants. 

State  Agency  Grants 

Under  new  statutory  authority,  the 
regulations  in  subpart  H  govern  grants 
to  State  agencies  involved  in  or 
responsible  for  the  desegregation  of 
public  elementary  and  secondary 
schools.  The  grants  would  pay  for  State 
agency  activities  relating  to  voluntary 
qualifying  plans.  These  activities 
include  planning,  providing  technical 
assistance,  and  providing  staff  training 
in  connection  with  those  plans.  The 
amount  of  the  grant  is  twice  the  amount 
spent  by  the  State  agency  in  the 
previous  year,  within  statutory  limits. 
The  proposed  regulations  provide  for 
reductions  in  the  grant  amoimt  if  the 
State  agency  does  not  justify  the 
expenditure  of  the  full  amount  for 
authorized  activities.  They  also  provide 
for  proportionate  reductions  if  available 
funds  are  insufficient 

Television  and  Radio  Contracts 

The  proposed  regulations  in  subpart  I 
incorporate  new  statutory  authority  to 
support  radio  as  well  as  television 
programming.  They  contemplate  the  use 
of  procurement  contracts  for  the 
development  and  production  of 
programs  and  for  ancillary  activities  set 


out  in  the  regulations.  The  proposed 
regulations  provide  that  any 
programming  for  vdilch  a  contract  is 
awarded  be  designed  to  appeal  to  both 
minority  and  nonminority  children. 
Finally,  the  criteria  for  the  initial  review 
of  proposals  to  develop  and  produce 
programs  are  greatly  simplified,  and  the 
requirements  for  offerors  are  clarified. 

Invitation  To  Comment 

A  public  meeting  on  the  proposed 
regulations  will  be  held  in  each  of  the 
eleven  cities  listed  at  the  beginning  of 
this  document  Since  public  meetings  for 
several  Office  of  Education  regulations 
are  being  scheduled  on  the  same  day,  it 
would  be  helpful  to  know  how  many 
persons  are  interested  in  commenting  on 
these  regulations.  If  you  are  interested 
in  commenting  at  a  public  meeting, 
please  call  the  appropriate  person  listed 
in  this  document  who  will  schedule  a 
time  for  your  comments.  Persons  who  do 
not  notify  these  persons  of  their 
intention  to  comment  will  be  given  an 
opportunity  to  speak  in  the  o^er  of 
registration. 

In  addition,  interested  persons  are 
invited  to  submit  written  comments  and 
recommendations  regarding  the 
proposed  regulations.  Written  comments 
and  recommendations  may  be  sent  to 
the  address  given  at  the  beginning  of 
this  document.  All  comments  received 
on  or  before  the  60th  day  after 
publication  of  this  document  will  be 
considered  in  the  development  of  the 
final  regulations. 

In  oral  comments  at  a  hearing  and  in 
written  comments,  a  commenter  should 
(1)  identify  specifically  that  section  of 
the  proposed  regulations  to  which 
conunents  are  being  addressed;  (2) 
describe  his  or  her  concern  with  respect 
to  that  section;  and  (3)  recommend 
specific  action.  This  is  the  kind  of 
information  that  is  needed  in  order  to 
give  maximiun  consideration  to  each 
commenter’s  concerns. 

All  written  comments  submitted  in 
response  to  this  notice  and  transcripts  of 
the  public  meetings  will  be  available  for 
public  inspection,  both  during  and  after 
the  comment  period,  in  Room  2001, 
FOB-6, 400  Maryland  Avenue,  S.W.. 
Washington,  D.C.  between  the  hours  of 
8:30  a.m.  and  4:00  p.m.,  Monday  through 
Friday  of  each  week  except  Federal 
holidays. 

Citation  of  Legal  Authority 

A  citation  of  statutory  or  other  legal 
authority  is  placed  in  parentheses  on  the 
line  following  each  substantive 
provision  of  the  proposed  regulations. 
The  first  citation  is  usually  the 
appropriate  section  of  the  Act  (Title  VI 
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of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended). 

This  is  usually  followed  by  a  citation  to 
the  same  provision  in  the  United  States 
Code. 

Accordingly,  the  Commissioner 
proposes  to  revise  45  CFR  Part  185  to 
read  as  set  forth  below. 

Dated:  June  15, 1979. 

John  EllU, 

Acting  US.  Conmissioner  of  Education. 

Approved:  June  26, 1979. 

Mary  F.  Berry, 

Assistant  Secretary  for  Education. 

Approved:  June  26, 1979. 

Hale  Champion, 

Acting  Secretary  of  Health,  Education,  and 
Welfare. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  13.525,  Basic  Grants;  13.529, 
Nonprofit  Organization  Grants;  13.681, 
Plaiming  Grants;  13.682,  Preimplementation 
Assistance  Grants;  13.683,  Ont-of-cycle 
Assistance  Grants;  13.684,  Special 
Discretionary  Grants;  13.589,  Magnet  School, 
University/Business  Cooperation  and  Neutral 
Site  Planning  Grants;  13.685,  State  Agency 
Grants;  13.687,  Grants  for  the  Arts;  13.532, 
Metropolitan  Area  Grants;  and  13.531, 
Evaluation  Contracts.) 

Part  185  is  revised  to  read  as  follows: 

PART  18&-EMERGENCY  SCHOOLS 
AID 

Subpart  A— General  Matters 

185.1  Emergency  school  aid. 

185.2  Eligibility. 

185.3  Other  applicable  regulations. 

185.4  Definitions. 

Subpart  B— Requirements  for  Local 
Educational  Agencies 

185.10  Public  and  advisory  committee 
participation. 

185.11  State  educational  agency  review. 

185.12  Additional  cost. 

185.13  Supplementing  non-Federal  funds. 

185.14  Coordination  of  Federal  funds. 

185.15  Services  to  educationally  deprived 
children. 

185.16  Evaluation. 

185.17  Private  school  participatioiL 

185.18  Freedom  of  choice  desegregation 
plans. 

185.19  Compliance  with  plan. 

185.20  Maintenance  of  effort 

185.21a  Limitation  on  eligibility — transfers 
to  discriminatory  nonpublic  schools. 
185.21b  Limitation  on  eligibility — prohibited 
personnel  practices. 

185.21c  Limitation  on  eligibility — classroom 
segregation. 

185.21d  Limitation  on  eligibility — 
discrimination  against  children. 

185.22  Exception  for  planning  grants. 

185.23  Continning  conditions  of  eligibility. 

185.24  Show  cause  conferences. 

185.25  Waivers  of  ineligilrility. 

185.25a  Waiver  of  ineli^bility — transfers  to 
discriminatory  nonpublic  sdiools. 


185.25b  Waiver  of  ineligibility — pndiilrited 
personnel  practices. 

185.25c  Waiver  of  ineligibility — classroom 
segregation. 

185.25d  Waiver  of  ineligibility — 
discrimination  against  diildren. 

Subpart  C— Basic  Qranta 

185.30  Purpose. 

185.31  Eligible  applicants. 

185.32  Qualifying  plans. 

185.33  Authorized  activities. 

185.34  y^plication  procedures. 

185.35  Approval  of  new  projects. 

185.36  Length  of  project. 

185.37  Approval  of  continuation  awards. 

Subpart  D— Special  Project  Grants 
Planning  Grants 

185.40  Purpose. 

185.41  Eligible  applicants. 

185.42  Authorized  activities. 

185.43  Application  procedures. 

185.44  Approval  of  projects. 

Transitional  Grants 

185.50  Purpose. 

185.51  Eligible  applicants. 

185.52  Authorize  activities. 

185.53  Application  procedures. 

185.54  Approval  of  projects. 

Grants  for  the  Arts 

185.60  Purpose. 

185.61  Eligible  applicants. 

185.62  Eligibility  for  services  firam  a  grantee. 

185.63  Authorized  activities. 

185.64  Application  procedures. 

185.65  Approval  of  projects. 

Metropolitan  Area  Grants 

185.70  Purposes. 

185.71  Eligible  applicants. 

185.72  Authorized  activities. 

185.73  Application  procedures. 

185.74  Approval  of  new  projects. 

185.75  Length  of  project. 

185.76  Approval  of  continuation  awards. 

Other  Special  Projects 

185.80  Use  of  discretionary  funds. 

185.81  Ai^licable  requirements. 

Subpart  E— Magnet  School,  University/ 
Business  Cooperation,  and  Neutral  Site 
Planning  Grants 

185.90  Purposes. 

185.91  Eligible  applicants. 

185.92  Authorized  activities. 

185.93  Application  procedures. 

185.94  Approval  of  new  projects — magnet 
schools  and  universi^/business 
cooljieration. 

185.95  Approval  of  new  projects — neutral 
site  planning. 

185.96  Length  of  project 

185.97  Approval  of  continuation  awards. 

Subpart  F— Compensatory  Service  Grants 

185.100  Purpose.  - 

185.101  Definitions. 

185.102  Eligible  applicants. 

185.103  Authorized  activities. 

185.104  Application  procedures. 

185.105  Funding  procedures. 


Subpart  G— Nonprofit  Organliation  Grants 

185.110  Purpose. 

185.111  Eli^le  applicants. 

185.112  Authorize  activities. 

185.113  Application  procedures. 

185.114  Approval  of  new  projects. 

185.115  Approval  of  projects  to  support  the 
implementation  of  a  plaiL 

185.116  Approval  of  projects  to  siq^ort  the 
development  of  a  plaiL 

Subpart  H— State  Agency  Grants 

185.120  Purpose. 

185.121  Eligible  applicants. 

185.122  Authorized  activities. 

185.123  Application  procedures. 

185.124  Approval  of  projects. 

Subpart  I— Television  and  Radk>  Contracts 

185.130  Purpose. 

185.131  Eligible  offerors. 

185.132  Authorized  activities. 

185.133  Proposal  procedures. 

185.134  Selection  of  contractors. 

185.135  Requirements  for  offerors. 

Subpart  A— General  Matters 

§185.1  Emergency  school  aid. 

(a)  Scope.  The  regulations  in  this  part 
govern  awards  under  the  Emergency 
school  aid  AcL 

(Sections  601-617;  20  U.S.C.  3191-3207) 

(b)  Purpose.  The  purpose  of  the 
Emergency  School  Aid  Act  is  to  provide 
financial  assistance — 

(1)  To  meet  the  special  needs  incident 
to  the  elimination  of  minority  group 
segregation  and  discrimination  among 
students  and  faculty  in  elementary  and 
secondary  schools;  and 

(2)  To  encourage  the  voluntary 
elimination,  reduction,  or  prevention  of 
minority  group  isolation  in  elementary 
and  secondary  schools  with  substantial 
proportions  of  minority  group  students. 
(Section  602(b):  20  U.S.C.  3192(b)) 

§185.2  Eligibility. 

Eligible  applicants  for  each  type  of 
awai^  under  this  part  are  set  out  in  the 
regulations  that  pertain  to  that  type  of 
award. 

(Sections  601-617;  20  U.S.C.  3191-3207) 

§185.3  Other  applicable  regulations. 

(a)  Awards  under  this  part  are  subject 
to  applicable  provisions  of  the 
Education  Division  General 
Administrative  Regulations  (EDGAR)  in 
45  CFR  part  100a  (Direct  Grant 
Programs]  and  45  CFR  part  100c 
(Definitions). 

(b)  However,  the  provisions  of  the 
EDGAR  set  out  below  do  not  apply  to 
the  types  of  awards  described. 

(1)  Tlie  provisions  in  45  CFR  lOOa.200 
through  lOOa.220.  except  for  45  CFR 
lOOa.216  and  100a.219(b)(3),  do  not  apply 
to  any  award  under  this  part.  These 
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inapplicable  provisions  relate  to  the 
selection  of  projects. 

(2)  The  provisions  in  45  CFR  lOOa.250, 
relating  to  the  length  of  a  project  period, 
do  not  apply  to  any  award  under  this 
part  except  for — 

(i)  Grants  for  the  Arts,  described  in 
subpart  D;  . 

(ii)  Grants  to  jurisdictions  set  out  in 
§  185.80(b);  and 

(iii)  Nonprofit  Organization  Grants, 
described  in  subpart  G. . 

(3)  The  following  provisions  do  not 
apply  to  any  award  to  a  local 
educational  agency  under  this  part — 

(i)  45  CFR  100a.ll8(c)  and  lOOa.253, 
relating  to  the  criteria  for  a  continuation . 
grant; 

(ii)  45  CFR  lOOa.560  through  lOOa.568, 
relating  to  indirect  cost  rates;  and 

(iii)  45  CFR  100.680,  relating  to  the 
participation  of  children  enrolled  in 
private  schools. 

(4)  The  provisions  in  45  CFR  lOOa.lOO 

through  lOOa.102, 100a.ll6(a),  and 
100a.ll8(b)(l),  relating  to  deadline  dates 
for  applications,  do  not  apply  to 
Planning  Grants  and  Transitional 
described  in  subpart  D.  _ 

(5)  The  provisions  in  45  CFR  lOOa.232, 
relating  lo  the  basis  for  the  grant 
amount,  do  not  apply  to  any  award 
under  this  part  except  for — 

(i)  Planning  Grants,  described  in 
subpart  D; 

(ii)  Neutral  Site  Plaiming  Grants, 
described  in  subpart  E; 

(iii)  Compensatory  Service  Grants, 
described  in  subpart  F;  €md 

(iv)  State  Agency  Grants,  described  in 
subpart  H. 

(6)  Any  other  provision  of  the  EDGAR 
which  would  conflict  with  the  provisions 
of  this  part  if  it  were  applied  to  the 
matters  treated  in  this  part  does  not 
apply  to  awards  under  this  part. 

(Sections  601-617;  20  U.S.C.  3191-3207;  20 
U.S.C.  1221e-3(a)(l) 

(c)  The  provisions  of  45  CFR  part  lOOe 
(Education  Appeal  Board)  apply  to 
awards  of  asistannce  but  not 
procurement  contracts,  tmder  this  part 

(Sections  601-617;  20  U.S.C.  3191-3207;  20 
U.S.C.  1234-1234C) 

§185.4  Definitions. 

(a)  The  definitions  of  the  following 
terms  in  section  617  of  the  Emergency 
School  Aid  Act  apply  to  those  terms  as 
used  in  this  part. 

Equipment. 

Institution  of  higher  education. 
Integrated  school. 

Local  educational  agency  (LEA). 

Magnet  school. 

Minority  group. 

Minority  group  isolated  school. 


Minority  group  isolation. 

Neutral  site  school. 

Standard  Metropolitan  Statistical  Area 
(SMSA). 

State. 

(Section  617;  20  U.S.C.  3207) 

(b)  The  definitions  of  the  following 
terms  in  section  1001  of  the  Elementary 
and  Secondary  Education  Act  of  1965,  as 
amended,  apply  to  those  terms  as  used 
in  this  part: 

Commissioner. 

Construction. 

Elementary  school. 

Nonprofit. 

Secondary  school. 

Secretary. 

State  educational  agency  (SEA). 

(ESEA,  Section  1001;  20  U.S.C.  3381) 

(c)  The  definitions  of  terms  in  45  CFR 
Part  100c  apply  to  those  terms  as  used  in 
this  part,  except  where  a  term  is  defined 
differently  under  this  part. 

(d)  'The  Act"  means  the  Emergency 
School  Aid  Act  (Title  VI  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,'  as  amended) 

(e)  "Desegregation”,  in  reference  to  a 
plan,  means  the  reassignment  of 
children  of  faculty  required  by  a  court, 
agency,  or  official  to  remedy  the  illegal 
separation  of  minority  group  children  or 
faculty  in  the  schools  of  an  LEA. 

(Sections  606(a)(1)(A),  606(c)(1)(A)— (C), 
607(a)(10)  and  (11),  610(a)(5);  20  U.S.C. 
319^a)(l)(A),  319^c)(l)(A)^C).  3197(a)(10) 
and  (11),  3200(a)(5):  H.R.  Rep.  No.  576, 92nd 
Cong.,  Ist  Sess.  3, 12  (1971);  S.  Rep.  No.  61, 
g2nd  Cong.,  1st  Sess.  6, 35  (1971);  42  FR 12085 
(March  2, 1977)) 

Subpart  B— Requiremanta  for  Local 
Educational  Agencies 

§  185.10  Public  and  advisory  committee 
participation. 

(a)  An  LEA  shall  develop  any 
application  for  assistance  in  open 
consultation  with  parents,  teachers,  and, 
if  the  LEA  operates  a  secondary  school, 
secondary  school  students.  At  a 
minimiun,  the  LEA  shall — 

(1)  Meet  the  open  meeting 
requirements  of  45  CFR  lOOa.139  through 
lOOa.141:  and 

(2)  Consult  with  an  advisory 
committee  composed  of  parents  of 
children  enroll^  in  the  LEA’s  schools, 
teachers,  and,  if  the  LEA  operates  a 
secondary  school,  secondary  school 
students.  At  least  half  the  members  of 
the  advisory  committee  must  be  parents. 
Also,  at  least  half  the  members  of  the 
committee  must  be  members  of  minority 
groups. 

(b)  The  Commissioner  does  not 
approve  an  application  without  having 


received  the  written  comments  of  a 
majority  of  each  member  of  the  advisory 
committee  concerning  the  application.  If 
a  majority  of  the  committee  request  an 
informal  hearing  concerning  the 
application,  the  Commissioner  does  not 
approve  the  application  without  first 
affording  the  committee  an  opportunity 
for  such  a  hearing. 

(c)  If  the  LEA  receives  an  award,  it 
shall  periodically  consult  with  the 
advisory  committee,  parents  of  children 
enrolled  in  its  schools,  and 
representatives  of  the  area  served 
regarding  the  services  under  the  award. 

(Section  ei0(a)(l)  and  (2),  610(c):  20  U.S.C. 
3200(a)(1)  and  (2),  3200(c)) 

§185.11  Stats  education  agency  review. 

(a)  An  LEA  that  applies  for  assistance 
shall  give  the  appropriate  SEA  a 
reasonable  opportunity  of  offer 
recommendations  to  the  LEA  on  the 
LEA’S  application. 

(b)  The  LEA  shall  give  the  SEA  a 
reasonable  opportimity  to  submit 
comments  to  the  Commissioner  on  the 
LEA’S  application,  in  accordance  with  45 
CFR  lOOa.156  through  lOOa.159. 

(Section  610(a)(10);  20  U.S.C.  3200(a)(10)) 

§185.12  Additional  cost 

(a)  An  LEA  may  include  in  its 
application  for  an  award  of  assistance 
under  the  Act  only  activities  that  are 
authorized  by  the  Act  and  are  not 
normally  carried  out  by  the  LEA. 

(b)  An  LEA  may  not  include  an 
activity  in  its  application  if— 

(1)  The  LEA  supported  the  activity 
with  funds  from  a  source  other  than 
assistance  under  the  Act  in  the  fiscal 
year  just  prior  to  the  fiscal  year  for 
which  it  seeks  assistance  for  the 
activity;  and 

(2)  Funds  from  sources  other  than 
assistance  under  the  Act  are  available 
to  support  the  activity,  or  would  have 
been  available  for  that  purpose  m  the 
absence  of  action  by  the  LEA. 

(c)  The  LEA  shall  use  funds  it  receives* 
under  the  Act  solely  to  pay  its 
additional  cost  in  carrying  out  the 
activities  included  in  its  application. 

(d)  For  the  purpose  of  this  section, 
"additional  cost"  means  the  actual, 
incremental  cost  of  an  activity.  The  term 
does  not  include  any  cost  that  is  not 
related  solely  to  that  activity. 

(e)  The  LLA  shall  iiiclude  in  its 
appfication  policies,  procedures,  and 
information  that  ensure  that  it  will  meet 
the  requirements  of  this  section. 

(Sections  eoe(b),  610(a)(3);  20  U.S.C.  3196(b), 
3200(a)(3)) 
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§165.13  Supplementing  non-Fedsral 
funds. 

(a)  An  LEA  that  applies  for  assistance 
under  the  Act  shall  use  funds  it  receives 
from  that  source  to  supplement  the  level 
of  funds — and  in  no  case  supplant 
funds — that  would,  in  the  absence  of 
those  funds,  be  made  available  from 
non-Federal  sources  for — 

(1)  The  purposes  of  the  project  for 
which  the  LEA  seeks  assistance; 

(2)  Promoting  the  integration  of  the 
L^’s  schools:  and 

(3)  The  education  of  children 
participating  in  the  project. 

(b)  However,  this  section  does  not 
prohibit  the  use  of  funds  under  the  Act 
for  an  otherwise  authorized  activity 
required  under  a  court-ordered  plan 
described  in  section  606(a)(l)(A](i)  of 
the  Act. 

(c)  The  LEA  shall  include  in  its 
application  policies,  procedures,  and 
information  that  ensure  that  it  vdll  meet 
the  requirements  of  this  section. 

(Section  610(a)(7);  20  U.S.C.  3200(a)(7)) 

§  185.14  Coordination  of  Federal  funds. 

(a)  An  LEA  that  applies  for  assistance 
under  the  Act  shall  coordinate  the  use  of 
funds  it  receives  under  any  other  law  of 
the  United  States  with  funds  it  receives 
under  the  Act  to  the  extent  consistent 
with  that  other  law. 

(b)  The  LEA  shall  include  in  its 
application  policies,  procedures,  and 
information  that  ensure  that  it  will  meet 
the  requirements  of  this  section. 

(Section  610(a)(7)(B);  20  U.S.C.  3200(a)(7)(B)) 

§  185.15  Services  to  educationally 
deprived  children. 

An  LEA  that  applies  for  assistance 
shall  include  in  its  application  an 
assurance  that,  in  developing  its 
proposed  project,  it  considered  the  need 
for  compensatory  services  for  children 
who— 

(a)  Received  those  services  under  title 
I  of  the  Elementary  and  Secondary 
Education  Act  of  1965,  as  amended,  and 

(b)  Are  no  longer  eligible  to  receive 
those  services  as  a  result  of  attendance 
area  changes  under  a  qualifying  plan 
(described  in  §  185.32). 

(Section  610(a)(13);  20  U.S.C.  3200(a)(13)) 

§185.18  Evaluation. 

(a)  An  LEA  that  receives  assistance 
shall  evaluate  its  approved  project  on  a 
continuing  basis  to  determine  at  least 
the  following: 

(1)  The  effectiveness  of  the  project  in 
achieving  its  goals: 

(2)  The  impact  of  the  project  on 
related  programs  and  on  the  community 
served:  and 


(3)  The  effectiveness  of  the  project’s 
structure  and  its  means  for  the  delivery 
of  services. 

(b)  The  LEA’S  evaluation  shall  include 
an  objective  measurement  of  change  in 
educational  achievement  and  other 
change  that  the  LEA  proposes  to  effect 
under  the  project. 

(c)  The  LEA  shall  include  in  its 
application  effective  procedures  for  the 
evaluation  described  in  this  section. 
(Section  ei0(a)(ll);  20  U.S.C.  3200(a)(ll)) 

§  185.17  Private  school  participation. 

(a)(1)  An  LEA  that  applies  for 
assistance  under  the  Act  shall  give 
children  enrolled  in  private  schools,  and 
teachers  and  other  educational  staff 
employed  in  those  schools,  an 
opportunity  to  participate  in  its  project 
on  an  equitable  basis  in  accordance 
with  diis  section. 

(2)  However,  the  Commissioner 
waives  the  requirement  in  this 
paragraph  imder  section  612(c)  of  the 
Act  ff  the  LEA  is  prohibited  by  law  from 
meeting  it  through  reasonably  feasible 
provisions. 

{b)(l)  In  meeting  the  requirement  in 
subsection  (a),  the  LEA  shall  comply 
with  the  requirements  of  45  CFR 
lOOb.652  through  l(X)b.663  for 
subgrantees. 

(2)  For  the  purpose  of  this  section,  the 
terms  “sabgrantee”  and  “subgrant”  as 
used  in  those  sections  of  part  100b  mean 
“LEA”  and  “award”,  respectively.  In 
addition,  the  terms  “students”  and 
“children”  as  used  in  those  sections  of 
part  100b  include,  for  the  purpose  of  this 
section,  teachers  and  other  educational 
staff. 

(c)  The  reqiiirement  in  subsection  (a) 
relates  only  to  a  private  nonprofit 
elementary  or  secondary  school — 

(1)  That  is  located  within  the  school 
district  of  the  LEA;  and 

(2)  That  the  LEA  finds  meets  the 
requirements  of  §  185.21a  (relating  to 
nondiscrimination). 

(d)  A  private  school  child,  teacher,  or 
other  educational  staff  member  may 
participate  in  the  LEA’s  project  only  if 
his  or  her  participation  wodd  assist  in 
achieving  the  purposes  of  the  Act  (set 
out  in  §  185.1(b)).  In  meeting  the 
requirements  of  45  CFR  lOOb.657,  the 
applicant  shall  include  a  description  of 
how  the  participation  of  private  school 
children,  teachers,  and  other 
educational  staff  would  assist  in 
achieving  those  purposes. 

(Sections  610(a)(8),  612(c):  20  U.S.C 
3200(a)(8).  3202(c)) 


§  185.18  Freedom  of  choice 
desegregation  plane. 

If  an  LEA  seeks  assistance  with 
respect  to  a  desegregation  plan 
described  in  section  606(a)(1)(A)  of  the 
Act,  it  shall  identify  in  its  application 
any  elements  of  the  plan  that  permit  a 
child  to  select  the  school  which  he  or 
she  will  attend. 

(Section  610(a)(5);  20  U.S.C.  3200(a)(S)) 

§  185.19  Compliance  with  plan. 

If  an  LEA’S  eligibility  for  assistance  is 
based  on  a  plan  described  in  section  606 
of  the  Act,  it  shall  include  in  its 
application  an  assmance  that  it  will 
carry  out,  and  comply  with,  all 
provisions,  terms,  and  conditions  of  that 
plan. 

(Section  610(a)(6);  20  U.S.C  3200(a)(6)) 

§  185.20  Maintenance  of  effort 

(a)  An  LEA  that  applies  for  assistance 
under  the  Act  shall  meet  at  least  one  of 
the  following  requirements: 

(1)  Its  fiscal  effort  per  student  for  the 
fiscal  year  for  which  it  seeks  assistance 
under  the  Act  is  not  less  than  that  for 
the  second  preceding  fiscal  year;  or 

(2)  Its  aggregate  expenditure  for  the 
fiscal  year  for  which  it  seeks  assistance 
under  the  Act  is  not  less  than  that  for 
the  second  preceding  fiscal  year. 

(b) (1)  For  the  purposes  of  this  section, 
“fiscal  effort  per  student”  means  the 
expenditure  for  fi*ee  public  education — 
including  expenditures  for 
administration,  instruction,  attendance 
and  health  services,  pupil  transportation 
services,  operation  and  maintenance  of 
plant,  fixed  charges,  and  net 
expenditures  to  cover  deficits  for  food 
services  and  student  body  activities — 
divided  by  the  number  of  students  in 
average  daily  attendance  at  the 
applicant’s  schools  during  the  fiscal  year 
for  which  the  computation  is  made. 
Expenditures  for  i^e  public  education 
do  not  include  expenditures  for 
commimity  services,  capital  outlay  and 
debt  service,  or  any  expenditure  from . 
funds  granted  under  any  Federal 
program  of  assistance. 

(2)  “Aggregate  expenditure”  means 
the  total  expenditures  used  to  compute 
“fiscal  effort  per  student”,  as  described 
in  paragraph  (b)(1). 

(c)  The  LEA  shall  include  in  its 
application  evidence  that  it  meets  the 
requirement  of  this  section. 

(Section  610(a)(g);  20  U.S.C  3200(a)(9):  HJL 
Rep.  No.  1701, 04th  Cong.,  2dBe88. 232  (1976); 
122  CONG.  REC  H4209  (daUy  ed.  May  It 
1976)) 
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§  18U1a  Limitation  on  eligibility— 

Tranaf  era  to  diacrimlnatoiy  nonpublie 
achoole. 

(a)  No  LEA  is  eligible  for  assistance 
under  the  Act  if,  after  June  23. 1972,  it 
has  transferred— directly  or  indirectly 
by  gift,  lease,  loan,  sale,  or  any  other 
means — any  real  or  personal  property, 
or  made  available  any  services  to.  a 
nonpublic  school  or  school  system,  or 
any  person  or  organization  controlling, 
operating,  or  intending  to  establish  a 
nonpublic  school  or  s^ool  system, 
before  determining  that  the  school  or 
school  system — 

(1)  Is  not  operated  on  a  racially 
segregated  basis  as  an  alternative  for 
children  seeking  to  avoid  attendance  in 
desegregated  or  integrated  public 
schools;  and 

(2)  Does  not  otherwise  practice,  or 
pen^t  to  be  practiced — in  admissions  or 
in  the  operation  of  any  school  activity — 
discrimination  on  the  basis  of  race, 
color,  or  national  origin. 

n>)(l)  In  order  to  determine  whether  a 
transferee  under  paragraph  (a)  is  a 
nonpublic  school  or  s^ool  system— or  a 
person  or  organization  controlling, 
operating,  or  intending  to  establish  a 
nonpublic  school  or  s^ool  system — the 
applicant  shall,  at  a  minimum,  obtain 
from  the  transferee,  in  writing,  the 
following  information: 

(1) (A}  The  legal  name  and  address  of 
the  transferee;  and 

(B)  If  the  immediate  transferee  is 
acting  in  a  representative  capacity,  the 
legal  name  and  address  of  the  party 
represented. 

(ii)  If  the  information  in  (i)  does  not 
clearly  indicate  the  nature  of  the 
transferee  or  the  party  represented,  a 
copy  of  the  articles  of  incorporation, 
charter,  bylaws,  or  other  documents 
indicating  the  legal  status  and  stated 
purposes  of  the  transferee  or  the  party 
represented. 

(iii)  A  statement  of  the  use  to  be  made 
of  the  property  or  services  to  be 
transferred. 

(2)  In  the  case  of  a  transfer  occurring 

after  June  23. 1972,  but  prior  to  February 
6, 1973  (the  date  on  which  the 
regulations  relating  to  this  matter  first 
became  effective),  the  requirements  in 
paragraph  (b)(1)  do  not  apply.  ^ 

(c)(1)  In  making  the  prior 
determination  required  under  paragraph 
(a)  as  to  the  nature  and  practices  of  a 
nonpublic  school  or  school  system,  an 
LEA  shall,  at  a  minimum,  obtain  fitim 
that  school  or  school  system,  in  writing, 
the  following  information: 

(i)  Whether  the  school  has  publicized 
a  policy  of  nondiscrimination  in 
admissions,  educational  policies. 


scholarship  programs,  athletics,  and 
extracurricular  activities. 

(ii)  Whether  the  school  has  publicized 
this  policy  in  a  manner  intended  and 
reasonably  likely  to  bring  it  to  the 
attention  of  school-age  minority  group 
persons,  and  their  families,  wiAout 
making  other  statements  or  taking 
actions  that  negate  the  effect  of  that 
publicity. 

(iii)  Whether  applicants  for  admission 
have  been  treated  on  a  non- 
discriminatory  basis. 

(iv)  Whether  the  racial  composition  of 
faculty,  staft,  and  student  body  is 
consistent  with  a  policy  of 
nondiscrimination. 

(v)  Whether  scholarship  assistance  is 
made  available  without  regard  to  race. 

(vi)  Whether  students  and  scholarship 
redpients  are  recruited  among  all 
segments  of  the  community. 

(vii) (A)  Whether  the  school’s 
incorporators,  founders,  board  members, 
or  donors  of  its  land  and  buildings  are 
annoimced  or  generally  known  as 
having  as  a  primary  objective  the 
maintenance  of  segregated  education;  or 

(B)  Are  annoimced  or  identified  as 
officers  or  active  members  of  an 
organization  with  that  objective. 

(2)  In  the  case  of  a  transfer  occurring 
after  June  23, 1972,  but  prior  to  February 
6. 1973,  a  determination  required  to  be 
made  by  paragraph  (a)  shdU  be 
substantiated  by  credible  evidence 
satisfactory  to  ffie  Secretary. 

(d) (1)  For  the  purpose  of  paragraph 
(c)(l)(iU)  and  (iv),  a  nonpublic  school 
that  has  no  minority  students,  or 
nonpublic  school  system  that  has  no 
minority  students  in  one  or  more  of  its 
schools,  is  presumed  by  the  Secretary  to 
discriminate. 

(2)  If  that  school  or  school  system  has 
also  failed  to  adopt  and  publish  a  policy 
of  nondiscrimination  in  accordance  wiffi 
paragraph  (c)(l)(i)  and  (ii),  the 
presumption  of  ^scrimination  is 
conclusive. 

(e)  The  fact  that  an  LEA  may  have 
obtained  an  assurance  or  statement  of 
nondiscrimination  from  a  transferee— or 
included  that  assurance  or  statement  in 
the  transfer  documents— does  not 
excuse  the  LEA  from  making  the 
determination  required  by  paragraph  (a). 

(Section  eoe(c)(l)(A);  20  U.S.C.  319e(c)(l)(A); 
Green  v.  Conn^ly,  330  F.  Supp.  1150  (D.D.C. 
1971),  afTd  aub  nom.  Coit  V;  Green,  404  U.S. 
997  (1971);  Wright  v.  City  of  Brighton, 
Alabama.  441  F.2d  447  (5th  Cir.  1971),  cert 
den.  404  U.S.  915  (1971)) 

8 185.21b  Limitation  on  eligibility— 
Prohibited  personnel  practices. 

(a)  No  LEA  is  eligible  for  assistance 
under  the  Act  if,  after  June  23, 1972.  it 


has  had  or  maintained  in  effect  any 
practice,  policy,  or  proceduree  that — 

(1)  Results  in  the  disproportionate 
demotion  or  dismissal  or  instructional, 
administrative,  or  other  personnel  from 
minority  groups  in  conjunction  with 
desegregation  or  the  implementation  of 
any  plan  or  the  conduct  of  any  activity 
desc^bed  in  section  606  of  the  Act; 

(2)  Has  resulted  in  the 
disproportionate  demotion  or  dismissal 
of  any  of  those  personnel  during  the 
period  in  which  the  agency  has  been 
desegregating  or  eliminating  or  reducing 
isolation  of  minority  group  children 
under — 

(1)  An  order  of  a  Federal  or  State 
court; 

(ii)  A  plan  approved  by  the  Secretary 
as  adequate  under  title  ^  of  the  Civil 
Rights  Act  of  1964;  or 

(iii)  An  order  of  a  State  agency  or 
official  of  competent  jurisdiction. 

(b) (1)  For  the  purpose  of  paragrph  (a), 
a  disproportionate  demotion  or 
dismissal  of  minority  group  personnel 
has  occurred  if  the  ratio  ofminority 
group  elementary  school  teachers, 
secondary  school  teachers,  principals,  or 
other  staff  demoted  or  dismissed  to  the 
niunber  of  minority  group  personnel 
employed  by  the  agency  before  those 
demotions  or  dismissals  exceeds  by 
more  than  10  percentage  points  the  ratio 
of  nonminority  group  personnel  demoted 
or  dismissed  over  the  same  period  of 
time  to  the  number  of  nonminority  group 
personnel  employed  by  the  agency  prior 
to  those  demotions  or  dismissal  For 
exanq)le,  the  agency  would  be  in 
violation  of  this  paragraph  (a)  if  it  has 
demoted  or  dismissed  21  percent  of  its 
minority  group  principles  and  10  percent 
of  its  nonminority  group  principals  over 
the  same  period  of  time. 

(2)  For  purposes  of  this  section,  a 
demotion  includes  any  reassignment — 

(i)  Under  which  a  faculty  or  staff 
member  receives  less  pay  or  has  less 
responsibility  than  under  the  assignment 
he  or  she  held  prior  to  the  reassignment; 

(ii)  That  requires  a  lesser  degree  of 
skill  than  did  the  assignment  he  or  she 
held  previously:  or 

(iii)  Under  which  he  or  she  is  required 
to  teach  in  a  subject  or  grade  other  than 
one  for  which  he  or  she  is  certified  or  in 
which  he  or  she  has  substantial 
experience  or  qualifications. 

(3)  For  the  purpose  of  this  section,  a 
dismissal  includes  any  termination  of  or 
failure  to  renew  a  contract  for  cause  or 
otherwise,  including  resignations 
impelled  by  threatened  administrative 
or  other  sanctions. 

(c) (1)  Hie  Secretary  considers  a 
practice,  policy,  or  procedure  resulting 
in  the  disproportionate  demotion  or 
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dismissal  of  minority  group  personnel  to 
be  or  remain  in  effect  after  Jime  23, 1972, 
if — at  the  time  the  LEA  applies  for 
assistance  under  the  Act — the 
proportion  of  minority  group  personnel 
affected  has  not  been  restored  at  least 
to  the  proportion  that  existed  prior  to 
the  demotions  or  dismissals. 

(2)  However,  the  Secretary  does  not 
make  this  Hnding  if  the  LEA  submits 
with  its  application  information 
establishing  that  this  practice,  policy,  or 
procedure  has  not  been  in  effect  since 
June  23, 1972'.  This  information  must 
include  a  description  of  corrective 
measures  taken  and  progress  achieved 
in  eliminating  the  results  of  this  practice, 
policy,  or  procedure. 

(d)  No  LEA  is  eligible  for  assistance 
under  the  Act  if — 

(1)  After  June  23, 1972,  the  LEA,  in 
selecting  a  staff  member  for  demotion 
and  dismissal,  did  not  apply  objective, 
nonracial,  reasonable,  and 
nondiscriminatory  criteria  to  all  staff 
members; 

(2) (i)  The  LEA  selected  a  staff  member 
for  demotion  or  dismissal  on  or  before 
June  23, 1972,  as  described  in  paragraph 
(d)(1);  and 

(ii)  At  the  time  the  LEA  applies  for 
assistance  under  the  Act,  the  LEA  has 
not  offered  this  staff  member 
reinstatement  to  his  or  her  former 
position— or  a  comparable  position — 
and  offered  him  or  her  Hnancial 
compensation  for  any  loss  caused  by  the 
demotion  or  dismissal;  or 

(3)  The  LEA  fills  a  staff  vacancy 
occurring  after  a  demotion  or  dismissal 
in  the  process  of  desegregation  with  a 
person  of  a  race,  color,  or  national  origin 
different  from  a  qualified  former  staff 
member  who  was  demoted  or  dismissed, 
unless  this  former  staff  member  was 
offered  employment  in  the  vacancy  and 
failed  to  accept  the  offer. 

(e)  No  LEA  is  eligible  for  assistance 
under  the  Act  if,  after  June  23, 1972,  it 
has  had  or  maintained  in  effect  any 
other  practice,  policy,  or  procedure  that 
results  in  discrimination  on  the  basis  of 
race,  color,  or  national  origin  in  the 
recruiting,  hiring,  promotion,  payment, 
or  assignment  of  any  of  its  employees  or 
other  personnel  for  which  the  agency 
has  any  administrative  responsibility. 
This  includes  the  assignment  of  full-time 
classroom  teachers  to  the  schools  of  the 
LEA  in  a  manner  that  identifies  any  of 
those  schools  as  intended  for  students  of 
a  particular  race,  color,  or  national 
origin. 

(Section  606(c)(1)  (B);  20  U.S.C.  3ig6(c)(l)(B):  S. 
Rep.  No.  61, 92nd  Cong.  Ist  Sess.  19  (1971), 
Singleton  v.  Jackson  Municipal  Separate 
School  District,  419  F.  2d  1211  (5th  Cir.  1969)) 


§  185.21c  Limitation  on  eligibility— 
Ciassroom  segregation. 

(a)  Except  as  provided  in  S  185.22,  no 
L^  is  eligible  for  assistance  under  the 
Act  if,  after  Jtme  23, 1972,  it  has  had  or 
maintained  in  effect  any  procedure  for 
the  assignment  of  children  to  or  within 
classes — in  conjunction  with 
desegregation  or  the  conduct  of  any 
activity  described  in  section  606  of  the 
Act — that  results  in  any  separation  of 
minority  group  from  nonminprity  group 
children  for  more  than  25  percent  of  the 
school  day  classroom  periods. 

(b)  However,  paragraph  (a)  does  not 
prohibit,  as  a  standard  pedagogical 
practice,  ability  grouping  that  is — 

(1)  Based  on  nondiscriminatory, 
objective  standards  of  measurement 
that — 

(1)  Are  educationally  relevant  to  the 
purposes  of  the  grouping;  and 

(ii)  In  the  case  of  national  origin 
minority  group  children,  do  not 
essentially  measure  English  language 
skills; 

(2) (i)  Determined  by  the 
non^scriminatory  application  of  the 
standards  described  in  paragraph  (b)(1); 
and 

(ii)  Maintained  for  only  that  portion  of 
the  school  day  classroom  periods 
necessary  to  achieve  the  purposes  of  the 
grouping; 

(3)  Designed — (i)  To  meet  the  special 
needs  of  the  students  in  each  group;  and 

(ii)  To  improve  the  academic 
performance  and  achievement  of 
students  determined  to  be  in  the  less 
academically  advanced  groups  by 
means  of — 

(A)  Specially  developed  curricula; 

(B)  Specially  trained  or  certified 
instructional  personnel;  and 

(C)  Periodic  retesting  to  determine 
academic  progress  and  eligibility  for 
promotion;  and 

(4)  Validated  by  test  scores  or  other 
reliable,  objective  evidence  indicating 
the  educational  benefits  of  the  grouping. 

(Section  606(c)(1)(C):  20  U.S.C.  3196(c)(1)(C): 

S.  Rep.  No.  61,  92nd  Cong.,  1st  Sess.,  19 
(1971)) 

§  185.21d  Limitation  on  eligibility— 
Discrimination  against  children. 

Except  as  provided  in  §  185.22,  no 
LEA  is  eligible  for  assistance  under  the 
Act  if,  after  Jime  23, 1972,  it  has  had  or 
maintained  in  effect  any  practice,  policy, 
or  procedure  that  results  or  has  resulted 
in  discrimination  against  children  on  the 
basis  of  race,  color,  or  national  origin, 
including  but  not  limited  to— 

(a)  Limiting  curricular  or 
extracurricular  activities  or 
participation  of  children  in  those 


activities,  to  avoid  the  participation  of 
minority  group  children: 

(b)  Denying  equality  of  educational 
opportunity,  or  otherwise  discriminating 
on  the  basis  of  language  or  cultural 
background,  against  national  origin 
minority  group  children; 

(c)  Permitting  the  rental,  use,  or 
enjoyment  of  any  of  the  LEA’s  facilities 
or  services  by  a  group  or  organization 
that — 

(1)  Discriminates  against  minority 
group  children  aged  5  through  17  in  its 
admissions  or  membership  policies;  or 

(2)  Otherwise  practices,  or  permits  to 
be  practiced,  discrimination  against 
these  children  on  the  basis  of  race, 
color,  or  national  origin; 

(d)  Imposing  disciplinary  sanctions — 
including  expulsion,  suspension,  or 
corporal  or  other  punishment — in  a 
manner  that  discriminates  against 
minority  group  children  on  the  basis  of 
race,  color,  or  national  origin; 

(e)  Assigning  students  to  ability 
groups,  tracks,  special  education 
classes,  classes  for  the  mentally 
retarded,  or  other  curricular  or 
extracurricular  activities  on  the  basis  of 
race,  color,  or  national  origin.  Racially 
or  ethnically  identifiable  groups,  tracks, 
or  classes  that  cannot  be  justified 
educationally  under  the  criteria  set  out 
in  §  185.21c(b)  are  presumed  by  the 
Secretary  to  be  assigned  on  the  basis  of 
race,  color,  or  national  origin;  and 

(f)  Denying  to  minority  group  children, 
on  the  basis  of  race,  color,  or  national 
origin  facilities  or  instructional  or  other 
services  comparable  to  those  provided 
to  nonminority  group  children. 

(Section  606(c)(1)(D);  20  U.S.C.  3166(c)(l)P)) 
§  185.22  Exception  for  planning  grants. 

The  provisions  of  §i  185.21c  and 
185.21d  do  not.  apply  to  an  LEA 
described  in  §  185.41  if  the  applicant 
LEA  provides  assurances  in  its 
application  that  the  development  of  the 
plan  for  which  it  seeks  assistance  will 
address  the  conditions  described  in 
those  sections. 

(Section  606(c)(2);  20  U.S.C.  3196(c)(2)) 

§  185.23  Continuing  conditions  of 
eligibility. 

(a)  The  limitations  on  eligibility  in 
§§  185.21a  through  185.21d  are 
continuing  conditions  of  eligibility 
during  the  entire  grant  period. 

(b)  the  LEA’s  failure  to  comply  with 
these  conditions  after  the  award  of 
assistance  is  grounds  for  termination  of 
assistance  and  for  other  sanctions  that 
the  Secretary  may  impose. 

(c)  The  provisions  of  45  CFR  part  lOOe 
(Education  Appeal  Board)  apply  to  a 
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decision  to  terminate  assistance  or 
impose  another  sanction. 

(Section  606(c];  20  U.S.C  3196(c);  S.  Rep.  No. 
61, 92nd  Cong..  Ist  Sess.  41-42  (1971)) 

S  185.24  Show  cause  conferences. 

(a) (1)  If  the  Secretary  determines  that 
an  applicant  is  not  eligible  for 
assistance  imder  S§  185.21a  through 
185.21d.  the  Secretary  notifies  the 
applicant  in  writing  of  that 
determination  and  the  reasons  for  it. 

(2)  The  notification  includes  an  offer  ' 
to  show  cause  why  the  determination  of 
ineligibility  should  be  revoked  and  the 
applicant’s  application  considered  for 
funding. 

(b)  If  the  applicant  requests  an 
opportunity  to  show  cause,  the 
Secretary  holds  an  informal  conference 
for  that  purpose. 

(c)  After  the  conference  has  been 
held,  the  Secretary  promptly  notifies  the 
applicant  of  the  decision  to  continue  or 
revoke  the  determination  of  ineligibility 
and  the  reasons  for  that  decision. 

(d)  For  the  purpose  of  this  section, 
“applicant”  includes — 

(1)  An  agency  that  is  seeking  an 
award  for  a  new  project;  and 

(2)  An  agency  that  is  seeking  a 
continuation  award  for  a  budget  period 
after  the  first  budget  period  of  an 
approved  multi-year  project 

(e)  The  provisions  of  45  CFR  part  lOOe 
do  not  apply  to  a  determination  that  an 
applicant  is  not  eligible  for  assistance 
under  S§  185.21a  t^ugh  185.21d. 

(Section  606(c);  20  U.S.C  3196(c)) 

S  185.25  Waivers  of  ineligibility. 

(a)  In  the  event  that  an  LEA  prior  to 
an  award  of  assistance  under  Ae  Act  is 
determined  to  be  ineligible  under 

§§  185.21a  through  185.21d.  the  agency 
may  apply  to  the  Secretary  for  waiver  of 
ineligibility. 

(Section  606(c)  (1)  and  (3);  20  U.S.C  3196(c) 

(1)  and  (3)) 

(b)  An  application  for  waiver  under 
paragraph  (a)  must  contain — 

(1)  Information  and  assurances  to 
ensure  that  any  practice,  policy, 
procedure,  or  other  activity  resulting  in 
ineligibility  has  ceased  to  exist  or  occur; 
and 

(2)  Provisions  to  ensure  that  practice, 
policy,  procedure,  or  activity  Mdll  not 
reoccur  after  the  agency  submits  its 
application  for  a  waiver.  ^ 

(c)  If  an  applicant  for  assistance — 
except  for  assistance  under  section 
608(a)  of  the  Act — submits  its 
application  for  waiver  too  late  to  permit 
the  Secretary  to  consider  it  before  the 
June  30  deadline  in  section  610(b)  of  the 


Act  the  Commissioner  disapproves  the 
applicant’s  application  for  assistance. 

(Sections  606(c)(1)  and  (3).  610(a)  and  (b);  20 
U.S.C.  3106(c)(1)  and  (3).  3200(a)  and  (b)) 

8185.25a  Waiver  of  IneOgibltity—Transfar 
to  discrfininatory  nonpubHc  schools. 

In  the  case  of  ineligibility  under 
8  185.21a,  an  LEA  shall  indude  the 
following  in  its  application  for  waiver 

(a)  A  list  of  all  property  transferred  or 
services  made  available  to  nonpublic 
schools  or  school  systems  that — 

(1)  Are  operated  on  a  radally 
segregated  basis;  or 

(2)  Practice,  or  permit  to  be  practiced, 
discrimination  on  the  basis  of  race,  color 
or  national  origin  in  admissions  or  the 
operation  of  any  school  activity. 

(b)  The  names  and  addresses  of  these 
schools  or  school  systems. 

(c)  The  consideration  received  for 
these  transfers. 

(d)  Evidence  that — (1)  The  transfers 
have  been  rescinded;  and 

(2)  To  the  extent  possible  under  State 
law,  all  unearned  consideration  received 
for  them  has  been  repaid  or  returned; 
and 

(e)  A  statement  of  steps  taken  by  the 
agency  to  avoid  or  prevent  these  types 
of  transfers  in  the  fhture. 

(Section  606(c);  20  U.S.C  3196(c)) 

8185.25b  Waiver  of  hwHgibillty— 
Prohibited  personnel  practicee. 

(a)  In  the  case  of  ineligibility  under 
8  185.21b  resulting  finm  the 
disproportionate  demotion  or  dismissal 
of  instructionaL  administrative,  or  other 
personnel  from  minority  groups,  an  LEA 
shall  include  the  following  in  its 
application  for  waiven 

(1)  A  plan  of  affirmative  action  to 
ensure  diat— within  a  reasonable  time 
from  the  date  of  its  application — the 
proportion  of  minority  group  personnel 
affected  by  these  demotions  or 
dismissals  will  be  restored  at  least  to 
the  proportion  that  existed  prior  to  the 
demotions  or  dismissals. 

(2)  A  statement  of  steps  taken  by  the 
L^  to  prevent  any  future 
disproportionate  demotion  or  dismissal 
of  minority  group  personnel 

(b)  In  the  case  of  ineligibility  under 

8 185.21b  resulting  from  discriminatory 
demotion  or  dismissal  of  instructional  or 
other  personnel  frt>m  minority  groups, 
an  LEA  shall  include  the  following  in  its 
application  for  waiven 

(1)  Evidence  that  all  minority  group 
personnel  demoted  or  dismissed  as  a 
result  of  discrimination  have  been 
offered  reinstatement  to  their  former 
positions  or  comparable  positions  and 
afforded  financi^  compensation  for  any 


loss  caused  by  those  demotions  or 
dismissals;  and  ^ 

(2)  A  statement  of  steps  taken  by  the 
L^  to  prevent  any  future 
discriminatory  demotion  or  dismissal  of 
minority  group  personnel.  This  includes 
but  is  not  limited  to  a  statement  of 
objective,  nonracial,  and  reasonable 
criteria  to  be  applied — 

(1)  In  the  event  that  reinstatement  of 
minority  group  personnel  as  required  by 
paragraph  (b)(1)  necessitates  a 
reduction  in  the  number  of  personnel;  or 

(ii)  In  the  event  of  future  demotions  or 
disniissals  for  any  reason. 

(c) (1)  In  the  case  of  ineligibility 
resulting  fix)m  discriminatory 
assignment  of  teachers  as  prohibited  by 
8 185.21b(e),  an  LEA  shall  include  in  its 
application  for  waiver  evidence  that  the 
agency  has  assigned  its  full-time 
classroom  teachers  to  its  schools  so  that 
no  school  is  identified  as  intended  for 
students  of  a  particular  race,  color,  or 
national  origiiL 

(2)  In  the  case  of  an  LEA 
implementing  a  required  plan  described 
in  8 185.32(a),  these  nondiscriminatoiy 
assignments  must  conform  to  the 
requirements  of  that  plan. 

(3)  In  the  case  of  an  LEA  not 
implementing  that  type  of  plan,  or 
implementing  a  plan  that  contains  no 
provision  regan!^  assignment  of 
faculty,  the  LEA  shall  make  assignments 
so  that  the  proportion  of  minority  group 
full-time  classroom  teachers  at  each 
school  is  between  75  and  125  percent  of 
the  proportion  of  those  teachers  that 
exists  on  the  LEA’s  faculty  as  a  whole. 

(d)  In  the  case  of  ineligibility  resulting 
bom  other  discriminatory  practices, 
policies,  or  procedures  prohibited  by 

8 185.21b(e),  an  LEA  shall  include  the 
following  in  its  application  for  waiven 

(1)  Evidence  that  minority  group 
personnel  subjected  to  this  type  of 
discrimination  have  been — 

(1)  Reinstated  or  restored  to  the 
positions  or  status  they  held  prior  to,  or 
would  have  held  in  the  absence  of.  this 
discrimination;  and 

(ii)  Given  financial  compensation  for 
any  loss  caused  by  that  discrimination. 

(2)  A  statement  of  steps  taken  by  the 
L^  to  prevent  this  type  of 
discrimination  in  the  foture. 

(e)  In  the  event  that  the  corrective 
action  required  under  this  section 
includes  Ae  employment  or  promotion 
of  minority  group  personnel,  the  LEA 
shall  give  preference — 

(1)  First  to  qualified  minority  group 
members  of  its  o%vn  faculty  or  staff 
previously  demoted  or  dismissed  for  any 
reason;  and 

(2)  Second  to  qualified  minority  group 
faculty  and  staff  members  identified  by 
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the  Department  as  proviously  demoted 
or  dismissed  by  other  LEA’s  in 
conjunction  with  desegregation  or  the 
conduct  of  any  adtivity  described  in 
section  806  of  the  Act 
(Section  e06(c);  20  U.S.C.  3196(0)) 

§  185.25c  Waiver  of  Inaligibility— > 
classroom  segregalkMt. 

In  the  case  of  ineligibility  under 
§  185.21c,  an  LEA  shall  indude  in  its 
application  for  waiver — 

(a)  Evidence  that  minority  group 
children  are  not  separated  from 
nonminority  group  children  by  or  within 
classes  for  more  than  25  percent  of  the 
school  day  classroom  periods,  except  in 
the  case  of  ability  grouping  that  meets 
the  requirements  of  §  185.21c(b)  (1) 
throu^  (3)  and  is  the  only  available 
method  of  achieving  a  spedfic 
educational  objective. 

(b)  A  statement  of  steps  taken  by  the 
LEA  to  ensure  that  separation  of 
minority  and  nonminority  group  children 
as  prohibited  by  S  185.21c  will  not 
reoccur. 

(Section  606(c);  20  U.S.C.  3196(c)) 

§185.25d  Waiver  Of  insHgibility— 
discrimination  against  children. 

In  the  case  of  ineligibility  under 
§  185.21d,  and  LEA  shall  indude  in  its 
application  for  waiver  evidence  that  the 
practice,  policy,  or  procedure  prohibited 
by  that  section  has  ceased  and  that  its 
effects  have  been  remedied  or 
eliminated.  In  particular — 

(a)  In  the  case  of  a  denial  of  equal 
educational  opportunity  to  national 
origin  minority  group  cMdren — as 
described  in  §  185.21(b) — ^the  LEA  shall 
submit  an  educational  plan  of  suffident 
comprehensiveness  to  rmemdy  or 
eliminate  the  effects  of  the  denial  and  to 
meet  the  special  educational  needs  of  all 
national  origin  minority  group  children 
for  whose  education  the  LEA  is 
responsible. 

(b)  In  the  case  of  a  violation  under 

§  185.21d(c),  the  LEA  shall  indude  in  its 
application  for  waiver  evidence  that — 

(1)  The  discriminatory  rental,  use,  or 
enjoyment  of  its  fadlities  is  no  longer 
permitted;  and 

(2)  Any  agreement  with  respect  to  the 
discriminatory  rental,  use,  or  enjoyment 
has  been  rescinded  and  the  unearned 
consideration  from  it  has  been  returned 
or  repaid,  to  the  extent  possible  under 
the  applicable  State  law. 

(c) (1)  In  the  case  of  the  assignment  of 
students  to  radally  or  ethnically 
identifiable  groups,  tracks,  or  classes 
that  cannot  be  justified  educationally — 
as  described  in  §  185.21d(e) — the  LEA 
shall  indude  in  its  application  for 
waiver  the  following  informaiton: 


(1)  If  the  assignment  was  to  a  grouping 
to  provide  spedal  education  or  related 
services  to  handicapped  students, 
evidence  that  the  students  have  been 
evaluated  and  placed  in  accordance 
with  requirements  for  evaluation  and 
placement  of  handicapped  students 
under  Pub.  L  94-142,  section  504  of  Pub. 

L  93-112,  and  any  regulations  under 
those  statutes. 

(ii)  If  the  assignment  was  to  other 
groupings,  evidence  that  the  students 
have  been  reassigned  without 
discrimination  to  groupings  that  are  not 
recially  or  ethnically  identifiable,  or 
evidence  that  the  students  have  been 
reassigned  to  groupings  in  accordance 
with  the  criteria  in  $  185.21c(b)  (1) 
through  (3). 

(2)  If  the  agency  reassigns  any  student 
to  a  new  grouping  under  paragraph 

(c)(1),  it  shall  also  include  evidence  that 
it  has  made  provision  for  the 
transitional  services  necessary  to  enable 
the  student  to  participate  meaningfully 
in  the  educational  program  of  the  new 
grouping. 

(Section  606(c);  20  U.S,C.  3196(c)) 

Subpart  C— Basic  Grants 

§  185.30  Purpose. 

The  purpose  of  a  basic  grant  is  to 
meet  educational  needs  that  arise  from  a 
qualifying  plan  described  in  §  185.32. 

(Sections  602(b).  604(b)(1),  606(a)(1),  607(a):  20 
U.S.C.  3192(b).  3194(b)(1),  3196(a)(1),  3197(a)) 

§  185.31  Eligible  applicants. 

An  1£A  may  apply  for  a  basic  grant. 
(Section  606(a)(1);  20  U.S.C.  3196(a)(1)) 

§  185.32  Qualifying  plans. 

(a)  Required  plans.  (1)  An  LEA  may 
apply  if  it  is  implementing  a  plan — 

(1)  That  has  been  imdertaken  under  a 
final  order  issued  by — 

(A)  A  court  of  the  United  States: 

(B)  A  court  of  any  State:  or 

(C)  Any  other  State  agency  or  official 
of  competent  jurisdiction: 

(ii)  Tliat  requires  the  desegregation  of 
minority  group  segregated  children  or 
faculty  in  the  LEA’s  elementary  tuid 
secondary  schools,  or  otherwise 
requires  Uie  elimination  or  reduction  of 
minority  group  isolation  in  those 
schools:  and 

(iii)  That  may,  in  addition,  require 
educational  activities  in  minority  group 
isolated  schools  not  affected  by  the 
reassignment  of  children  or  faculty 
under  the  plan  in  order  to  remedy  the 
effects  of  illegal  segregation. 

(2)  For  the  purpose  of  subparagraph 
(1).  a  State  agency  or  official  of 
competent  jurisdiction  means  any  State 


agency  or  official  authorized  pursuant  to 
State  law  to  issue  such  an  order. 

(Section  606(aKlXAKi);  20  U.S.C 
3196(aMlKAMi)) 

(3)  An  LEA  may  apply  if  it  is 
implementing  a  plan  that  has  been 
approved  by  the  Secretary  as  adequate 
under  title  VI  of  the  Civil  Rights  Act  of 
1964  for  the  desegregation  of  minority 
group  segregated  children  or  faculty  in 
the  LEA’s  schools. 

(Section  606(a)(l)(A)(ii);  20  U.S.C 
3196(a)(l)(A)(U)) 

(b)  Nonrequired  plans.  (1)  An  LEA 
may  apply  if,  without  having  been 
required  to  do  so,  it  has  adopted  and  is 
implementing,  or  will,  if  assistance  is 
made  available  to  it  under  the  Act, 
adopt  and  implement,  a  plan  for  the 
complete  elimination  of  minority  group 
isolation  in  all  its  minority  group 
isolated  schools. 

(Section  606(a)(1)(B);  20  U.S.C.  3196(aHl)(B)) 

(2) (i)  An  LEA  may  apply  if  it  has 
adopted  and  is  implementing,  or  will,  if 
assistance  is  made  available  to  it  under 
the  Act,  adopt  and  implement,  a  plan 
to^ 

(A)  Eliminate  or  reduce  minority 
group  isolation  in  one  or  more  of  its 
minority  group  isolated  schools:  or 

(B)  Reduce  the  total  number  of 
minority  group  children  who  are 
enrolled  in  its  minority  group  isolated 
schools. 

(ii)  Elimination  of  minority  group 
isolation  is  a  change  in  a  sdiool’s 
enrollment  resulting  in  a  reduction  in  the 
proportion  of  minority  group  children 
from  greater  than  50  percent  to  50 
percent  or  less. 

(iii)  Reduction  of  minority  group 
isolation  is  a  change  in  a  spool’s 
enrollment  after  which  the  proportion  of 
minority  group  children  is  i^uced,  but 
remains  greater  than  50  percent. 

(Section  e06(a)(l)(q  (i)  and  (ii);  20  U.S.C. 
3196(a)(1)(C)  (i)  and  (ii)) 

(3) (i)  An  LEA  may  apply  if  it  has 
adopted  and  is  implementing,  or  will,  if 
assistance  is  made  available  to  it  under 
the  Act,  adopt  and  implement,  a  plan  to 
prevent  minority  group  isolation 
reasonably  likely  to  occur  (in  the 
absence  of  assistance  under  the  Act)  in 
any  of  its  schools  in  which  at  least  20 
percent,  but  not  more  than  50  percent  of 
the  enrollment  consists  of  minmity 
group  children. 

(ii)  The  Ck>mmissioner  considers 
minority  group  isolation  reasonably 
likely  to  occur  (in  the  absence  of 
assistance  imder  the  Act)  in  a  school 
only  if  the  LEA  demonstrates  by 
credible  evidence  that  minority  group 
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children  will  comprise  more  than  50 
percent  of  the  enrollment  of  the  school 
during  the  first  fiscal  year  for  which  it 
seeks  assistance  or  the  next  succeeding 
fiscal  year.  This  evidence  may  include, 
but  is  not  limited  to— 

(A)  Enrollment  figures  fdr  the  school 
during  previous  fiscal  years; 

(B)  Enrollment  figures  of  schools  fiiom 
wlfich  the  enrollment  of  the  school  is 
drawn; 

(C)  Demographic  data  concerning  the 
attendance  area  served  by  the  school; 
and 

(D)  School  board  resolutions  or  other 
evidence  of  final  official  action  likely  to 
affect  the  enrollment  of  the  school 
during  the  first  fiscal  year  for  which 
assistance  is  sought  or  the  next 
succeeding  fiscal  year. 

(iii)  If  the  LEA  seeks  assistance  for 
more  than  one  fiscal  year,  its  plan  to 
prevent  minority  group  isolation  must 
include  provisions  to  accomplish  the 
purpose  of  the  plan  by  mandatory 
enrollment  changes  in  the  event  other 
means  fail. 


group  isolation  in  other  schools  operated 
by  the  LEA  or  LEA*s  to  which  the  plan 
relates. 

(Sectiona.602(b),  606(a](l)  (Q  and  (D);  20 
U.S.C.  3192(b).  3ige(a)(l)  (C)  aqd  (D)j 

(c)  Implementation  of  a  plan.  (1)  For 
purposes  of  determining  an  LEA's 
eligibility  for  assistance,  the 
Commissioner  considers  the  LEA  to  be 
implementing  a  plan  if — 

(i)  It  is  operating  its  school  system  in 
accordance  with  the  requiraments  of  the 
plan;  and 

(ii)  In  the  case  of  a  required  or 
nonrequired  plan  to  eliminate,  reduce,  or 
prevent  minority  group  isolation — or  a 
plan  to  reduce  die  total  number  of 
minority  group  children  who  are 
enrolled  in  its  minority  group  isolated 
schools — the  degree  of  minority  group 
isolation  in  its  schools  is  less  than  the 
degree  that  would  have  existed  in  the 
absence  of  the  plan. 

(Section  606(a)(1);  20  U.S.C.  3196(a)(1)) 

(d)  An  LEA  shall  include  in  its 
application  the  following: 


(Section  606(a)(l)(C)(iii);  20  U.S.C. 
3196{a)(l)(C)(iii)) 

(4)  An  LEA  may  apply  if,  without 
having  been  required  to  do  so,  it  has 
adopted  and  is  implementing,  or  will,  if 
assistance  is  made  available  to  it  under 
the  Act,  adopt  and  implement,  a  plan  to 
enroll  and  educate  in  its  schools 
children  who  would  not  otherwise  be 
eligible  for  enrollment  because  of 
nonresidence  in  its  school  districL 
where  that  enrollment  would  make  a 
significant  contribution  toward  reducing 
minority  group  isolation  in  one  or  more 
school  districts.  The  Conunissioner 
considers  an  LEA’s  plan  to  make  a 
significant  contribution  toward  reducing 
minority  group  isolation  only  if  it 
involves  die  enrollment  by  Ae  applicant 
of  at  least  100  children  who  would  not 
otherwise  be  eligible  for  enrollment 
because  of  nonresidence  in  its  school 
district.  Reducing  minority  group 
isolation  in  one  or  more  school  districts, 
for  the  purpose  of  this  subparagraph  (4), 
refers  to  any  of  the  changes  in 
enrollment  described  in  paragraph  (b)(2) 
in  any  school  district  to  which  the  plan 
relates. 

(Section  606(a)(i)(D);  20  U.S.C.  3196(a)(1)(D)) 

(5)  The  Commissioner  does  not 
consider  a  plan  described  in  paragraph 
(b)  (2),  (3).  or  (4)  to  meet  the 
requirements  of  this  section  where  the 
elimination,  reduction,  or  prevention  of 
minority  group  isolation  accomplished 
or  to  be  accomplished  in  schools  to 
which  the  plan  relates  results  in  an 
equal  or  greater  degree  of  minority 


(i)  A  complete  copy  of  the  plan  upon 
wMch  it  bases  its  application  for 
assistance  under  this  section  (including 
all  relevant  legal  documents); 

(ii)  A  summary  of  the  present 
requirements  for  that  plan; 

(iii)  In  the  case  of  a  plan  described  in 
paragraph  (b).  a  copy  of  a  school  board 
resolution  or  other  evidence  of  final 
official  action  adopting  and 
implementing  the  plan,  or  agreeing  to 
adopt  and  implement  it  upon  the  award 
of  assistance;  and 

(iv)  In  the  case  of  a  plan  to  prevent 
minority  group  isolation  described  in 
paragraph  (b)(3),  where  minority  group 
children  constitute  more  than  50  percent 
of  the  enrollment  of  all  the  schools 
operated  by  the  LEA — 

(A)  A  statement  of  the  enrollment,  by 
race,  in  any  of  its  schools  in  which 
minority  group  children  constitute  more 
than  70  percent  of  the  enrollment; 

(B)  A  statement  of  the  reasons  for  that 
disproportionate  minority  group 
eimillment  in  each  school;  and 

(Cj  A  statement  of  instructional  and 
other  services  to  be  provided  to  children 
enrolled  in  each  school  that  will  ensure 
that  services  to  those  children  are 
comparable  to  services  to  be  provided  to 
children  enrolled  in  any  school  to  which 
the  plan  described  in  paragraph  (b)(3) 
relates. 

(Sections  606(a)(1).  610(a):  20  U.S.C. 

3196(a)(1),  3200(a)) 

8 185.33  Authorized  activitiee. 

An  LEA  may  use  funds  under  a  basic 
grant  for  any  activity  that  is  designed  to 


meet  an  educational  need  that  arises 
from  a  qualifying  plan  (described  in 
§  185.32).  Section  607(a)  of  the  Act  lists 
examples  of  authorized  activities. 

(Section  007(a);  20  U.S.C.  3197(a)) 

8185.34  Application  procedures. 

(a)  An  LEA  that  wants  to  apply  shall 
meet  the  requirements  in  45 
lOOa.108  through  lOOa.118  and  the 
requirements  in  this  part 

(b)  The  LEA  shall  include  in  its 
application  a  needs  assessment  that 
shows  the  relationship  of  the 
educational  needs  addressed  by  the 
proposed  activities  to  the 
implementation  of  the  LEA’s  qualifying 
plan. 

(c)  ’The  LEA  shall  include  in  its 
application  an  assurance  that  it  has  met 
and  will  meet  applicable  requirements 
of  the  Act  and  this  part 

(Section  610(a);  20  U.S.C.  3200(a)) 

§  185.35  Approval  of  n«W  projects. 

(a)  The  Commissioner  decides 
whether  to  approve  a  new  project  on  the 
basis  of  the  procedures  in  ^is  section. 

(Sections  602(b).  610(d);  20  U.S.C.  3192(b), 
3200(d)) 

(b)  Applications  for  new  projects 
submitted  by  LEA’s  in  each  State  are 
considered  separately. 

(Section  605;  20  U.S.C.  3195)  , 

(c) (1)  Each  application  is  assigned  to 
one  of  the  qptegories  in  this  paragraph 
on  the  basis  of  the  date  when  the  L^ 
implemented  the  qualifying  plan  on 
which  it  bases  its  application. 

(1)  Category  I  contains  applications 
relating  to  plans  with  implementation 
dates  not  more  than  three  years  before 
the  July  1  that  follows  the  deadline  date 
for  applications. 

(ii)  Category  II  contains  applications 
relating  to  plans  with  implementation 
dates  more  than  three,  but  not  more 
than  six,  years  before  that  date. 

(iii)  Category  in  contains  applications 
relating  to  plans  with  implementation 
dates  more  than  six  years  before  that 
date. 

(2) (i)  The  implementation  date  of  a 
plan  is  the  date  of  the  first  change  in  the 
enrollment  of  a  school— or,  in  the  case 
of  a  plan  for  the  desegregation  of 
minority  group  segregated  faculty,  the 
first  reassignment  of  a  faculty  member — 
under  the  plan. 

(ii)  If  an  LEA  is  implementing  more 
than  one  plan,  or  a  plan  that  was 
implemented  over  a  period  of  time,  the 
implementation  date  is  the  date  of  the 
greatest  change  in  the  enrollments  of 
schools,  or  the  greatest  number  of 
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reassignmerU  of  faculty  members,  as 
appropriate. 

(3)(i)'The  Commissioner  makes 
awaii^  for  all  approvable  applications 
contained  in  Category  I  before  those  in 
Category  n. 

(ii)  The  Commissioner  makes  awards 
for  ^  approvable  applications 
contained  in  Category  n  before  those  in 
Category  IIL 

(Sections  610(d)  (1)  and  (3);  20  U.S.C  3200(d) 
(l)and(3)) 

(d)(1)  Within  each  category, 
applications  are  ranked  on  the  basis  of 
the  net  change  in  isolation  in  the 
applicant’s  schools  between  the  fiscal 
year  just  prior  to  the  implementation 
date  of  its  plan  (“base  year”)  and  the 
first  fiscal  year  for  which  it  seeks 
assistance  (“project  year”).  'The  net 
change  in  isolation  is  computed  on  the 
basis  of  the  procedures  in  this 
paragraph. 

(2)  The  minority  group  percentage  of 
the  emoilment  of  each  of  the  applicant’s 
schools  in  the  base  year  is  computed. 
The  number  of  minority  group  students 
enrolled  in  schools  within  each 
percentage  range  in  column  A  of  table  I 
is  determined.  The  number  of  students 
in  each  percentage  range  is  then 
multiplied  by  the  corresponding  weight 
in  column  B  of  table  I.  ’Ibe  residting 
weighted  numbers  are  added.  ’The  sum 
is  then  divided  by  the  total  number  of 
minority  group  students. 

Tabisl 


Cokann  A  CokaimB 

nknofity  oroup  pofcantaga  waipM 


95  or  mof* . . . - . -  0.0 

At  lM«  90  tMl  iMt  ttei  95 _  .1 

At  lOMl  85  but  lew  than  90 _  J 

At  leatt  80  tmt  lea*  than  85 _ — _ _  J 

At  iaaat  75  but  lata  than  80 . - .  j4 

At  least  70  but  less  than  j 

At  least  65  but  less  than  70 _  S 

At  least  60  but  laaa  than  65 _  .7 

At  least  55  but  less  than  60 . - .  jB 

At  least  50  but  less  thvi  55 _ 

SO  or  lose -  in 


(3)  The  computation  described  in 
subparagraph  (2)  is  repeated  using  the 
number  of  minority  group  students  to  be 
enrolled  in  the  applicant’s  schools  in  the 
project  year. 

(4)  The  result  of  the  computation  for 
the  base  year  is  subtracted  from  the 
result  of  foe  computation  for  foe  project 
year  to  determine  foe  net  change  in 
isolation  between  the  base  year  and  foe 
project  year. 

(Section  610(d)  (1)  and  (2);  20  U.S.C.  3200(d) 
(l)and(2)) 

(e)  With  foe  concurrence  of  foe 
Assistant  Secretary  for  Education  that 
compelling  evidence  of  extraordinary 


difficulty  by  an  applicant  in  effectively 
carrying  out  a  desegregation  plan  exists, 
foe  Commissioner  may  revise  foe  rank 
order  of  applications  between  and 
within  categories  under  paragraph  (c) 
and  (d)  to  reflect  foe  applicanf  s  greater 
need  for  assistance. 

(Section  010(dKl):  20  U.S.C.  3200(d)(1)) 

(f) (1)  ’The  Comn^sioner  reviews  each 
application  to  determine  if  it  contairu 
activities  that  address  educational 
needs  that  arise  from  the 
implementation  of  foe  LEA’s  qualifying 
plan. 

(2)(i)  If  foe  application  contains 
activities  described  in  subparagrah  (1), 
foe  Commissioner  reviews  those 
activities  to  determine  foe  degree  to 
which  they  afford  promise  of  achieving 
foe  purposes  of  foe  Act  described  in 
§  185.1(b). 

(ii)  In  making  this  determination,  foe 
Commissioner  considers — 

(A)  The  information  described  in  45 
C^  lOOa.110.  through  lOOa.115  as  it 
relates  to  those  activities;  and 

(B)  ’The  degree  to  which  foe 
applicant’s  plan  involves,  to  foe  fullest 
extent  practicable,  foe  total  educational 
resources,  both  public  and  private,  of 
foe  community  to  be  served 

(iii)  On  foe  basis  of  this  review,  foe 
Commissioner  decides  whether  an 
award  to  foe  applicant  is  warranted. 

(Sections  602(b),  605(b)(3).  607(a).  610(d)  (1), 
(4)  and  (5):  20  U.S.a  3ig2(b).  3195(b)(3). 
3197(a),  3200(d)  (1).  (4)  and  (5)) 

(g) (1)  The  Commissioner  further 
reviews  each  application  submitted  by 
an  applicant  to  which  an  award  is 
warranted  under  paragraph  (f)  to  ensure 
that  each  activity  under  foe  award  is 
designed  to  achieve  foe  purposes  of  foe 
Act 

(2)  Before  making  an  award,  foe 
Commissioner  may  require  foe  applicant 
to  modify  its  proposed  activities  in  order 
to  meet  more  effectively  the  educational 
needs  that  arise  from  its  plan.  However, 
foe  amount  of  foe  award  does  not 
exceed  foe  amount  that  would  be 
required  for  activities  that  foe  applicant 
proposed  to  meet  those  needs. 

(Sections  602(b).  607(a).  610(d)(4);  20  U.S.a 
3192(b).  3197(a),  3200(dK4)) 

{185.38  Length  Of  prpjeeL 

(a)  The  Commissioner  may  approve  a 
project  period  of  up  to  60  months. 

(b)  The  Commissioner  decides  foe 
length  of  a  project  period  on  foe  basis  of 
foe  following  factors: 

(1)  The  severity  and  likely  duration  of 
foe  educational  needs  addressed  by  foe 
applicant’s  proposed  activities. 


(2)  ’The  nature  of  those  activities,  or  of 
acti^ties  to  meet  those  needs  most 
effectively. 

(3)  The  recency  of  foe  LEA’s 
implementation  of  foe  qualifying  plan  on 
whidi  it  bases  its  application. 

(c)  When  approviiig  an  award  for  foe 
first  budget  period  of  a  multi-year 
project  foe  Commissioner  infocates  his 
or  her  intention  to  make  one  or  more 
continuation  awards  for  budget  periods 
during  foe  remainder  of  foe  project 
period 

(Section  610(e)(1);  20  U.S.C.  3200(e)(1)) 

{ 185J7  Approval  of  continuation  awards. 

The  Commissioner  approves  a 
continuation  award  for  a  budget  period 
after  foe  first  budget^^period  of  a  multi¬ 
year  project  if — 

(a)  Sufficient  appropriations  are 
available  for  foe  budget  period  under 
section  610(e)(2)(A)  of  foe  Act 

(b)  ’The  applicant  is  not  ineligible  for 
assistance  under  {{ 185.21a  through 
185.21d;  and 

(c)  The  applicant  is  making 
satisfactory  progress  toward  achieving 
foe  objectives  of  its  project 

(Section  ei0(e)(2);  20  U.S.C.  3200(eK2)) 

Subpart  D— Spadal  Project  Granta 
banning  Grants 
{185.40  Purpose. 

The  purpose  of  a  planning  grant  is  to 
develop  a  qualifying  plan  (described  in 
{ 185.32). 

(Sections  604(b)(2).  606(a)(1)(E).  606(a):  20 
U.S.C  3194(b)(2).  3196(a)(1)(E).  3196(a)) 

{18541  EMgibieappicants. 

(a)  An  LEA  may  apply  for  a  planning 
grant 

(b)  No  LEA  may  apply  for  a  planning 
grant  if  it  has  received  such  a  grant 
before. 

(c)  An  LEA  that  applies  for  assistance 
to  develop  a  required  plan  described  in 
{ 185.32(a)  need  not  meet  foe 
requirements  of  {{ 185.21c  or  185.21d  if 
it  provides  assurances  in  its  application 
that  foe  development  of  foe  plan  for  - 
which  it  seeks  assistance  will  address 
foe  conditions  described  in  those 
sections. 

(Sections  606(a)(1).  606(a)(1)(E).  606(c)(2). 
606(a);  20  U.S.C.  3196(a)(1).  3196(a)(1)(E). 
3196(c)(2).  3198(a)) 

{185.42  Authorized  activltiaa. 

An  LEA  may  use  funds  under  a 
planning  grant  for  any  activity  that  is 
reasonably  related  to  developing  a 
qualifying  plan. 

(Sections  e06(aXl)(E).  eoe(a):  20  U.S.C 
3196(aXl)(E).  3196(a)) 
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S 185^  Application  procaduraa. 

(a)  An  LEA  may  apply  for  a  planning 
grant  at  any  time. 

(b)  The  api^ant  shall  meet  the 
requirements  in  4S  CFR  lOOa.108  through 
lOOa.118  and  the  requirements  of  diis 
part.  ^ 

(c)  If  the  ai^licant  apjdiea  for  a  grant 
to  develop  a  required  plan  described  in 
S  18S.32(a),  it  shall  include  in  its 
application — 

(1)  A  copy  of  the  final  order  of  the 
court  agency,  or  official  that  requires  a 
plan  descnb^  in  §  185s.32(a)(l];  or 

(2)  A  copy  of  the  Secretary’s  finding  of 
illegal  separation  of  minority  group 
children  or  facnhy  that  requires  a  plan 
described  in  §  185.32(a)(2). 

(d)  If  the  applicant  applies  for  a  grant 
to  develop  a  nonrequir^  plan  (fesaribed 
in  §  185.32(b).  it  sh^  include  in  its 
application — 

(1)  The  names  of  the  schools  in  ridach 
minority  group  isolation  will  be 
ehminaled,  reduced,  or  prevented — dr. 
in  the  case  of  a  plan  described  is 

f  lK.32(b)(4),  the  school  (fistiicts  from 
which  nonresident  children  wiU  come — 
under  the  plan;  and 

(2)  Evidence  that  die  plan  wiU  be 
implemented  at  the  end  of  the  proposed 
project 

(e)  The  applicant  shall  include  in  its 
application  an  assurance  that  ft  has  met 
and  will  meet  applicable  requirements 
in  die  Act  and  in  this  part 

(SecHons  e06(aKl)(E),  608(a),  610(a)  20  U.S.C 
3ige(a)(l)(E).  3198(a),  3200(a)  S.  Rep.  No.  856, 
95th.  C^..  2d  Sess.  68  (1978)) 

§  185.44  Approviri  of  projects. 

(a)  The  Commissioner  decides 
whether  to  approve  a  new  project  on  the 
basis  of  the  degree  to  which  the 
proposed  activities  afford  promise  of 
achieving  the  purposes  of  the  Act 
described  in  §  185.1(b),  as  indicated 
by— 

(1)  The  information  described  in  45 
CFR  lOOa.110  through  100a.ll5(  and 

(2)  The  extent  to  which  the 
application  contains  convincing ' 
evidence  that  the  {dan  wUl  be 
implemented  at  the  end  of  the  proposed 
project 

(Section  610(d);  20  U.SjC.  3200(d)) 

(b) (1)  The  Commissioner  may  approve 
a  project  period  of  up  to  24  monthL 
(Section  606(aXl)(E);  20  U.S.C.  3196(a)(1)(E)) 

(2)  The  Crunmisstoner  decides  the 
length  of  a  project  period  on  the  basis 
of— 

(i)  The  severity  and  likely  duration  of 
the  problems  ta  which  the  plan  would  be 
addressed;  and 


(ii)  The  nature  of  the  applicant's 
proposed  activities. 

(3)  When  approving  an  award  for  the 
firrt  budget  period  of  a  inulti-year 
project  the  Commissioner  in^cates  his 
or  her  intention  to  make  a  continuation 
award  for  a  second  budget  period. 

(Section  eiQ(e)(l);  20  V.S.C.  32Q0(eHl)) 

(c)  The  Commissioner  approves  a 
continuation  award  for  a  second  budget 
period  on  the  basis  of  the  standards  in 
§  185.37(al. 

(Section  610(e(2);  20  U.S.C.  3200(eK2)J 

Transittonal  Grants 
S  185.50  Purposes. 

A  transitional  grant  is  for  any  one  of 
the  following  purposes; 

(a)  Pre-impkmentation  asshtance — to 
help  an  LEA  that  has  adopted  but  not 
yet  implemented  a  requir^  plan, 
described  in  S  185.32(a),  to  prepare  for 
the  reassignment  of  cfafidren  or  faculty 
under  the  plan. 

(b)  Out-af-cycle  assistance — to  help 
an  ySA  to  meet  educational  needs  diat 
arise  from  the  implementation  of  a  pian 
described  in  8 185.32  that  tiie  LEA 
adopted  too  late  to  serve  as  the  basis  for 
a  basic  grant  appKcation  in  tiie  most 
recent  competition  under  subpart  C 

(c)  Special  discretionary  assistance — 
to  hdp  an  LEA  meet  an  unexpected 
educational  need  that  arose  from  the 
implementation  of  a  plan  described  in 

§  185.32  after  the  deadline  date  for  basic 
grant  applications  in  tiie  most  recent 
competition  under  subpart  C. 

(Sections  6M(bK2).  608(a);  20  U.SXL  . 
3194(bj(2).  3198(a)) 

§185.52  EIHUbte  applicants. 

(a)  LEAs,  SEAa,  other  public  agencies, 
ai^  private  nonprofit  agencies  and 
organizations  are  eligible  to  apfdy  for 
transitional  grants. 

(b)  Hovrever,  an  applicant  that  is  not 
ask  LEA  may  apply  for  a  transitional 
grant  only  at  the  request  of  the  LEA  that 
it  proposes  to  help. 

(Section  608(a);  20  U.S.C.  3198(a)) 

8185.52  Authorized  actMtias. 

(a)  The  recipient  of  a  pre¬ 
implementation  assistance  grant 
described  in  §  185.50(a)  may  use  funds 
under  the  grant  for  any  activity  designed 
to  meet  an  educational  need  that  ia ' 
reasonably  related  to  the  LEA's 
preparing  for  the  reassignment  of 
children  or  faculty  under  the  plan. 

(b)  The  recipient  of  an  out-of-cycle 
assistance  grant  described  in  8 185.50(b) 
may  use  fimds  under  the  grant  for  any 
activity  designed  to  meet  an  educational 


need  that  arises  from  the 
implementation  of  tiie  plan. 

(c)  The  recipient  of  a  special 
discretionary  assistance  grant  described 
in  8  185.50fc)  may  nse  funds  under  the 
grant  for  any  activity  designed  to  meet 
the  unexpected  educational  need 
described  in  that  paragraph. 

(Section  60e(a);  20  U.S.C.  3198(a)) 

8  185.53  Application  procedures. 

(a)  An  applicant  may  apply  for  a 
transitional  grant  at  any  time. 

(b)  The  applicant  shall  meet  the 
reqiarements  of  45  CFR  lOOa.106  through 
lOOa.116  and  the  requorements  of  this 
part 

(c)  Ab  applicant  shall  inchide  in  its 
applkatioa — 

(1)  Except  in  the  case  of  an 
apphcatkxi  fnr  a  graitf  described  in 

8  185.50(g)  from  an  LEA  that  has  a  basic 
grant,  a  copy  of  the  LEA’s  qualifying 
plan; 

(2)  A  needs  assessment  that  shows 
the  relation^p  of  the  educational  needs 
adckessed  by  the  proposed  activities  to 
the  l£A’s  plan; 

(3)  If  the  applicant  is  not  an  LEA,  a 
copy  of  tiie  L£A*8  request  for  the 
applicant’s  help;  and 

(4)  An  asaurance  that  the  applicant 
has  met  and  will  meet  applicable 
requirements  of  tiie  Act  and  this  part 

(Sections  608(a),  610(a);  20  U.S.C  3198(a). 
3200(a)) 

8  185.54  Approval  of  projects. 

(a)  The  (fommissioner  decides 
wliether  an  award  to  the  applicant  ia  * 
warranted  on  the  basis  of — 

(1)  The  degree  to  which  the  proposed 
activities  afford  promise  of  achieving 
the  purposes  of  the  Act  described  in 
8  ia5.1(b),  as  indicated  by — 

(1)  The  applicant’s  nee^  assessment; 

(ii)  The  infonnation  described  in  45 
CFR  lOOa.llO  through  lOOa.115;  and 

(iii)  Whetlmr  anoifoer  applicant  has 
smbinitted,  or  is  likely  to  submit  an 
application  to  meet  tiie  need  addressed 
by  the  proposed  activities;  and 

(2)  The  factors  set  out  in  section 
610(d)  (1),  (2).  (3),  and  (5)  of  the  Act 

(b) (1)  ’Ibe  Commissioner  further 
reviews  each  application  submitted  by 
an  applicaiti  to  which  an  award  is 
warranted  under  paragraph  (a)  to  ensure 
that  each  activity  under  the  award  is 
designed  to  achieve  the  purposes  of  the 
Act 

(2)  Before  making  an  awaard,  the 
Commissioner  may  require  the  applicant 
to  modify  its  proposed  activities  in  order 
to  meet  more  effectively  the  educational 
needs  described  in  §  185.50.  However, 
the  amount  of  the  award  does  not 
exceed  the  amount  that  would  be 
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required  for  activities  that  the  applicant 
proposed  to  meet  those  needs. 

(3)  The  Commissioner  approves  a 
project  period  of  not  more  dian  12 
months  for  a  transitional  grant 

(4)  The  Commissioner  does  not  set  the 
amount  of  a  grant  described  in  S  185.50 

(a]  or  (c)  above  $100,000. 

(SecUons  608(a),  610(d);  20  U.S.C.  3198(a). 
3200(d)) 

Grants  for  the  Arts 
§  185.60  Purpose. 

The  purpose  of  a  grant  for  the  arts  is 
to  provide,  through  the  arts, 
opportunities  for  interracial  and 
intercultural  communication  and  , 
understanding  to  help  meet  the  special 
needs  incident  to  the  implementation  of 
a  qualifying  plan  (described  in  S  185.32). 

(Sections  604(b)(2),  608(a);  20  U.S.C. 

3194(b)(2),  3198(a)) 

S  185.61  Eligible  applicants. 

A  public  agency  other  than  an  LEA 
that  is  responsible  for  the  administration 
of  statewide  public  arts  programs  may 
apply  for  a  grant  for  the  arts  at  the 
request  of  the  LEA  or  LEAs  that  it 
proposes  to  serve. 

(Section  608(a);  20  U.S.C.  3198(a)) 

S  185.62  Eligibility  for  services  from  a 
grantee. 

A  grantee  shall  conduct  activities 
under  the  grant  primarily  with  students 
who  attend  schools — 

(a)  That  are  aHected  by  a  qualifying 
plan; 

(b)  In  which  the  minority  group 
enrollment  is  between  20  and  80  percent; 
and 

(c)  That  are  operated  by  LEAs  that  are 
in  compliance  with  the  requirements  of 
§§  185.21a  through  185.21d. 

(Section  608(a);  20  U.S.C.  3198(a)) 

S  185.63  Authorized  activities. 

A  grantee  may  use  funds  to  carry  out 
any  activity  that  is  reasonably  related  to 
the  purpose  of  a  grant  for  the  arts 
(described  in  §  185.60). 

(Section  608(a);  20  U.S.C.  3198(a)) 

§  185.64  Application  procedures. 

(a)  An  applicant  shall  meet  the 
requirements  in  45  CFR  lOOa.108  through 
lOOa.118  and  the  requirements  of  this 
part. 

(b)  An  applicant  shall  include  in  its 
application — 

(1)  A  copy  of  the  qualifying  plan  for 
each  LEA  that  the  applicant  proposes  to 
serve,  unless  the  LEA  has  submitted  its 
plan  to  the  Commissioner, 

(2)  A  copy  of  the  request  for  the 
applicant  to  serve  the  LEA,  from  each 


LEA  that  the  applicant  proposes  to 
serve; 

(3)  An  assurance,  signed  by  an 
authorized  official  of  each  1£A  that  the 
applicant  proposes  to  serve,  that  the 
L^  is  in  compliance  with  SS  185.21a 
through  185.21d; 

(4)  Evidence,  such  as  a  copy  of  a  State 
statutory  provision  or  executive  order, 
that  the  applicant  is  a  public  agency 
responsible  for  the  administration  of 
statewide  public  arts  programs;  and 

(5)  An  assurance  that  the  applicant 
has  met  and  will  meet  applicable 
requirements  of  the  Act  and  this  part. 
(Section  606(a);  20  U.S.a  3198(a)) 

S  185.65  Approval  of  projects. 

(a)  The  Commissioner  decides 
whether  an  award  to  the  applicant  is 
warranted  on  the  basis  of — 

(1)  The  degree  to  which  the  proposed 
activities  afford  promise  of  achieving 
the  purposes  of  the  Act  described  in 

S  185.1(b),  as  indicated  by  the 
information  described  in  45  CFR 
lOOa.llO  through  lOOa.115;  and 

(2)  The  factors  set  out  in  section 
610(d)(1)  (2),  (3)  and  (5)  of  the  Act 

(b) (1)  llie  Commissioner  further 
reviews  each  application  submitted  by 
an  applicant  to  which  an  award  is 
warranted  under  paragraph  (a)  to  ensure 
that  each  activity  imder  die  award  is 
designed  to  achieve  the  purposes  of  the 
Act 

(2)  Before  making  an  award,  the 
Commissioner  may  require  the  applicant 
to  modify  its  proposed  activities  in  order 
to  carry  out  more  effectively  the  purpose 
set  out  in  $  185.60.  However,  the  amount 
of  the  .award  does  not  exceed  the 
amoimt  that  would  be  required  for 
activities  that  the  applicant  proposed  to 
carry  out  that  purpose. 

(3)  The  maximum  assistance  for  any 
budget  period  for  a  grant  for  the  arts  is 
$100,000. 

(c)  The  Commissioner  does  not  award 
more  than  one  grant  for  activities  in  any 
State.  . 

(Section  610(d);  20  U.S.C.  3200(d)) 
Metropolitan  Area  Grants 
5 185.70  Purposes. 

A  metropolitan  area  grant  is  for  either 
of  the  following  purposes: 

(a)  To  establish  or  maintain  one  or 
more  integrated  schools. 

(b)  To  support  the  joint  development 
of  a  plan  or  reduce  or  eliminate  minority 
group  isolation,  to  the  maximum  extent 
possible,  in  the  public  elementary  and 
secondary  schools  within  a  Standsud 
Metropolitan  Statistical  Area  (SMSA). 

(Sections  604(b)(2).  606(a)(2),  609(a):  20  U.S.C 
3194(b)(2).  3196(a)(2),  3199(a)) 


S  185.71  Eligibis  applicants. 

(a)  Integrated  schools.  An  LEA  may 
apply  for  a  grant  if— 

(1)  It  is  located  within  an  SMSA  or 
serves  a  school  district  adjacent  to  a 
school  district  that  is  located  wholly 
within  an  SMSA; 

(2)  The  total  student  enrollment  of  the 
L^  includes  a  percentage  of  minority 
group  students  that  is  smaller  than  the 
percentage  of  minority  group  students 
enrolled  in  all  schools  in  the  SMSA;  and 

(3) (i)  It  has  made  a  joint  arrangement 
for  the  establishment  or  maintenance  of 
one  or.more  integrated  schools  with  a 
cooperating  LEA — 

(A)  That  is  located  within  the  same 
SMSA;  and 

(B)  Hiat  has  a  total  student 
enrollment  that  includes  a  percentage  of 
minority  group  students  that  is  greater 
than  the  percentage  of  minority  group 
students  enrolled  in  all  the  schools  in 
that  SMSA. 

(ii)  A  joint  arrangement  must  consist 
of  the  enrollment  in  schools  of  the 
applicant  LEA  of  students  residing  in  the 
district  served  by.  or  attending  the 
schools  of.  the  cooperating  L^.  The 
arrangement  may  not  result  in  an 
increase  in  the  degree  of  minority  group 
isolation  in  any  school  operated  by  any 
LEA.  The  arrangement  must  involve  the 
enrollment  in  the  applicant’s  schools  of 
only  those  students  who  in  the  absence 
of  the  arrangement  would  be  enrolled  in. 
or  assigned  to.  a  minority  group  isolated 
school 

(Sections  606(a)(2),  609(a)(1),  617(3);  20  U.S.C. 
3196(a)(2),  3199(a)(1).  3207(3)) 

(b)  Area-wide  plans.  (1)  Two  or  more 
Ll^s  located  within  an  SMSA  may 
apply  for  a  grant  for  the  joint 
development  of  a  plan  to  reduce  and 
eliminate  minority  group  isolation,  to  the 
maximmn  extent  possible,  in  the  public 
elementary  and  secondary  schools  in 
that  SMSA.  The  plan  must,  at  a 
minimum,  provide  that  by  a  certain 
date — no  later  than  July  1, 1983 — the 
percentage  of  minority  group  children 
enrolled  in  each  public  elementary  and 
secondary  school  in  the  SMSA  will  be  at 
least  50  percent  of  the  percentage  of 
minority  group  children  enrolled  in  all 
those  schools,  and  shall  specifiy  in 
detail  the  means  by  which  that  objective 
is  to  be  achieved. 

(2)  The  Commissioner  does  not  make 
a  grant  under  this  paragraph  unless — 

(i)  Two-thirds  or  more  of  the  LEAs  in 
an  SMSA  have  approved  the 
application;  and 

(ii)  The  number  of  students  in  the 
schools  of  those  agencies  that  have 
approved  the  application  constitutes 
two-thirds  or  more  of  the  number  of 
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students  in  the  schools  of  all  the  LEAs  in 
the  SMSA. 

(Sections  609(a)(2);  20  U.S.C  3199(8X2)) 

S  185.72  Attthorfaed  actIvMiss. 

(a)  Integrated  schools.  (1)  The 
recipient  of  a  grant  under  f  185  J0(a) 
may  use  funds  under  the  grant  for  any 
acitivity  that  is  designed  to  meet  an 
educational  need  that  arises  from  the 
joint  arrangement  described  in 

§  185.71(aK3). 

(2)  The  recipient  may  also  use  these 
funds  to  pay  the  the  net  cost  if  any,  to 
the  recipient  of  enrolling  and  educating 
in  its  integrated  schools  students  from 
the  cooperating  LEA. 

(Section  60g(aXD:  20  U.S.C.  319g(a)(l)) 

(b)  Area-wide  plans.  (1)  The  rec4)ient 
of  a  grant  under  §  185.70(b)  may  use 
fimds  under  the  grant  for  any  activity 
reasonably  necessary  to  the  joint 
development  of  a  plan  described  in 

§  185.71(b).  / 

(2)  The  recipient  may  not  use  these 
funds  for  construction  or  any  repair  or 
remodeling  of  facilities. 

(Section  609(a)(2);  20  U.S.C.  3199(aH2)) 

§  185.73  AppHcatton  procedures. 

(a)  An  LEA  that  wants  to  apply  for  a 
metropolitan  area  grant  shall  meet  the 
requirements  in  45  CFR  lOOa.106  through 
lOOa.118  and  the  requirements  in  this 
part 

(b)  An  1£A  that  wishes  to  apply  for  a 
metropolitan  area  grant  shall  meet  the 
requirements  in  §  185.10,  relating  to 
public  and  advisory  committee 
participation.  However,  references  to  an 
LEA  in  paragraph  (aX2}  of  that  section 
include — 

(1)  The  cooperating  LEA,  in  the  case 
of  an  application  for  an  integrated 
schools  project,  described  in  §  185.70(a); 
and 

(2)  All  the  LEAs  in  the  ^ISA,  in  the 
case  of  an  apjdication  for  an  area-wide 
plan  project,  described  in  S  185.70(b). 

(c)  An  LEA  shall  include  in  its 
application  an  assurance  that  it  has  met 
and  will  meet  appticable  requirements 
of  the  Act  and  this  part. 

(Section  610(a);  20  U.S.C.  3200(a)) 

§  185.74  Approve  of  new  projects. 

(a)  The  Commissioner  decides 
whether  an  award  to  the  applicant  is 
warranted  on  the  basis  of — 

(1)  The  degree  to  which  the  pressed 
activities  afkx'd  promise  of  achieving 
the  purposes  ^  act  described  in 

§  185.1(b},  as  indicated  by  the 
information  described  in  45  CFR 
lOOa.llO  through  lOOa.115;  and 

(2)  The  factors  set  out  in  section 
610(dXl).  (2).  (3)  and  (5)  of  the  Act 


(b)(1)  The  Commiosioner  further 
renews  each  application  subnutted  by 
an  applicant  to  which  an  award  is 
warranted  under  paragraph  (a)  to  ensure 
that  each  activity  under  the  award  is 
dengned  to  achieve  the'pmposes  ol  the 
Act 

(2)  Before  making  an  award,  the 
Commissioner  may  require  the  applicant 
to  modify  its  proposed  activities  in  order 
to  carry  out  more  effectively  the 
purposes  set  out  in  §  185.70.  However, 
the  amount  of  the  award  does  not 
exceed  the  amount  that  would  be 
required  for  activities  that  the  applicant 
proposed  to  carry  out  those  purposes. 
(Seetion  610(d);  20  U.S.C.  3200(d)) 

S  185.75  Length  of  project 

(a)  Awards  of  metropolitan  area 
grants  are  subject  to  the  provisions  of 
S  185.36(a)  and  (c),  and  section 
610(e)(1)(A)  throu^  (C)  of  the  Act 
relating  to  the  lei^th  of  a  project. 

(b)  However,  the  project  period  for  a 
grant  for  an  area-wide  plan,  desenbed  in 
f  185.71(b),  may  not  extend  beyond  July 
1,1983. 

(Sections  60e(a](2],  610(e)(l];  20  U.S.C. 
3199(a)(2),  3200(eKl)) 

§  185J6  Approval  of  continuation  awarda 

Awards  of  metropolitan  area  grants 
are  subject  to  the  provisions  of  §  185.37, 
relating  to  the  approval  of  continuation 
awards. 

(Section  610(e)(2);  20  U.S.C  3200(eX2)) 

Odwr  Special  Projects 
§  185.80  Use  of  discretionary  funds. 

The  Commissioner  may  use  funds 
appropriated  under  section  604(b)(2)  of 
t^  Act  for  the  following  t3q>es  oi 
awards: 

(a)  The  types  of  grants  described  in 
this  subpart. 

(b)  Grants  to  Puerto  Rico,  Guam, 
American  Samoa,  the  Virgin  Islands,  die 
Northern  Mariana  Islands,  and  the  Trust 
Territory  of  the  Pacific  Islands  to 
adiieve  the  purposes  of  the  act 
described  in  §  185.1  (b). 

(c)  Magnet  school,  university/ 
business  cooperation,  and  neutral  site 
planning  grants  described  in  subpart  E. 

(d)  State  agency  grants  described  in 
subpart  H. 

(e)  Television  and  radio  contracts 
described  in  subpart  L 

(f)  Evaluation  contracts  under  section 
613  of  the  Act 

(g)  Any  othar  type  of  award  ^scribed 
in  this  part. 

(h)  Contracts,  consistent  with  the 
requirements  of  the  Act,  for  particular 
purposes  designed  to  achieve  the 


polioses  cl  the  act  described  in 

8ias.i(b). 

(Sections  e04(b)(2),  60e(a),  617(10);  20  U.S.C. 
3194(bXl^  ai98(a).  3307(10)) 

8  185J1  AppneaMs  requirements. 

(a)  The  requirements  of  the  act  and 
this  part  that  relate  to  a  type  of  award 
apply  to  the  use  ai  any  fimds  for  that 
t^e  of  award. 

(b)  However,  if  the  Commissioner 
uses  funds  appropriated  under  section 
604(bX2)  for  basic  grants  described  in 
subpari  C,  he  or  she  distributes  these 
fun^  in  the  following  way: 

(1)  He  at  she  distributes  to  each  State 
an  amount  which  bears  die  same  ratio 
to  the  amount  available  for  basic  grants 
as  the  number  ol  minority  group 
children  aged  five  through  seventeen, 
inclusive,  in  diat  State  bears  to  the 
number  of  those  children  in  all  States. 

(2)  He  or  she  uses  the  distributed 
funds  for  approvable  applications 
contained  in  Categories  I  and  II  (as 
described  in  8  185.3S(c)). 

(3)  If  the  amenmt  distributed  to  a  State 
exceeds  the  amount  required  for  those 
applications  in  that  State,  he  or  she 
distributes  the  excess  amount  to  other 
States  in  proportion  to  the  need  in  those 
States  for  approvable  applications 
contained  in  Categories  I  and  11. 

(4)  If  the  amount  available  for  basic 
grants  exceeds  the  amount  required  for 
all  approvable  applications  contained  in 
Categories  I  and  11,  he  or  she  distributes 
the  excess  amount  to  States  in  the 
manner  described  in  this  paragraph  for 
approvable  applications  contained  in 
Category  HI  (as  described  in  8  185.35(c]). 

(Sections  604(bX2),  608(a):  20  US.C 
3194(b)(2),  3198(a)) 

Subpart  E— Magnet  School, 
University/Business  Cooperation  and 
Neutral  Site  Planning  Grants 

f  18&.90  Purposes. 

(a)  The  purposes  of  magnet  school 
grants  are  to  plan,  design,  and  conduct 
educational  programs  in  magnet  schools. 

(b)  The  purpose  of  university/ 
business  cooperation  grants  is  to 
conduct  cooperative  programs  between 
LEAs  and  institutions  of  hi^ier 
education  or  businesses. 

(c)  The  purpose  of  neutral  site 
planning  grants  is  to  develop  plans  for 
neutral  site  schools. 

(Sections  604(bX2).  608(aHl)-(3).  617(5)  and 
(8);  20  U.S.C.  3194(b)(2).  3190(aXl)-(3),  3207(5) 
and  (8)) 

§  185.91  Eligible  applicants. 

(a)  An  LEA  may  apply  for  a  grant  - 
under  this  subpart. 
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(Section  608(a)(lH»):  20  U.S.C.  3198(a)(l)-3); 
H.R.  Rep.  No.  1701,  94th  Cong.,  2d  Seas.  231 
(1976)) 

^)  In  the  case  of  a  grant  to  conduct 
educational  programs  in  a  magnet 
school,  the  Commissioner  considers  the 
curriculum  of  the  magnet  school  to  be 
capable  of  attracting  substantial 
numbers  of  students  of  different  racial 
backgrounds  If — 

(1)  The  LEA— 

(1)  Does  not  compel  any  student  to 
enroll  in  the  magnet  school  for  any  part 
of  the  grant  period;  and 

(ii)  Does  not  compel  any  student  to 
enroll  in  another  school  after  enrolling 
in  the  magnet  school;  and 

(2)  Sixty  days  after  the  beginning  of 
the  &st  school  term,  any  part  of  which 
falls  within  the  grant  period,  or  90  days 
after  the  effective  date  of  the  grant, 
whichever  is  later,  the  enrollment  of  the 
school  meets  the  following 
requirements: 

(i)  Minority  group  students  constitute 
no  less  than  20  and  no  more  than  80 
percent  of  the  enrollment. 

(ii)  If  the  percentage  of  minority  group 
students  enrolled  in  all  the  applicant’s 
schools  is  less  than  20  percent,  minority 
group  students  constitute  between  20 
percent  and  50  percent,  inclusive,  of  the 
enrollment  in  the  school. 

(iii)  If  the  percentage  of  minority 
group  students  enrolled  in  all  the 
applicant’s  schools  ir  greater  than  80 
percent,  minority  group  students 
constitute  between  50  percent  and  80 
percent,  inclusive,  of  the  enrollment  in 
the  school. 

(iv)  The  ratios  of  the  number  of 
students  from  each  minority  group  to  the 
total  number  of  minority  group  students 
enrolled  in  the  magnet  school  generally 
reflect  the  ratios  among  minority  group 
students  enrolled  in  all  the  LEA’s 
schools. 

(c](l]  An  LEA’s  failure  to  meet  the 
requirements  of  paragraph  (b)  is  grounds 
for  terminating  the  grant,  insofar  as  it 
relates  to  a  school  affected  by  the 
failure,  as  of — 

(1)  The  date  of  any  compulsory 
enrollment  referred  to  in  paragraph 
(b)(1):  or 

(ii)  The  applicable  date  referred  to  in 
paragraph  (b)(2). 

(2)  However,  the  Commissioner,  at  the 
written  request  of  the  LEA,  may 
forebear  from  terminating  the  grant  if  he 
or  she  determines  that  the  LEA — 

(i)  Has  substantially  complied  with 
these  requirements;  and 

(ii)  Is  likely  to  attain  full  compliance 
in  the  near  future. 

(Sections  608(a)(1),  617(5);  20  U.S.C. 

3198(a)(1),  3207(5)) 


§  185.92  Authorized  activitiee. 

An  LEA  may  use  funds  under  the 
grant  for  the  activities  described  in  this 
section. 

(a)  Magnet  schools.  (1)  Funds  may  be 
used  for  the  following  three  activities: 

(1)  The  planning  and  design  of  one  or 
more  magnet  schools. 

(ii)  The  conduct  of  educational 
programs  in  one  or  more  magnet  schools 
where  these  programs  are  a  part  of,  or 
directly  related  and  necessary  to,  the 
special  curriculum  of  a  magnet  school. 

(iii)  'The  repair  and  minor  remodeling 
or  alteration  of  existing  school  facilities 
in  connection  with  the  conduct  of 
educational  programs  described  in  this 
paragraph  (a)(1). 

(2)  “Special  curriculum’’,  as  used  in 
the  definition  of  "magnet  school’’  in 
section  617(5]  of  the  Act,  means  a  course 
of  study  embracing  subject  matter  or  a 
teaching  methodology  diat  is  not 
generally  offered  to  students  of  the  same 
age  or  grade  level,  and  in  the  same  LEA, 
as  the  students  to  whom  the  special 
curriculum  is  offered.  This  term  does  not 
include — 

(i)  A  course  of  study  or  a  part  of  a 
course  of  study  designed  solely  to 
provide  basic  educational  services  to 
handicapped  students  or  to  students  of 
limited  ^glish-speaking  ability; 

(ii)  A  course  of  study  or  a  part  of  a 
course  of  study  in  which  any  student  is 
unable  to  participate  because  of  his  or 
her  limited  English-speaking  ability; 

(iii)  A  course  of  study  or  a  part  of  a 
course  of  study  in  which  any  student  is 
imable  to  participate  because  of  his  or 
her  limited  ffnancial  resources;  or 

(iv)  A  coiu^e  of  study  or  a  part  of  a 
course  of  study  which  fails  to  provide 
for  a  participating  student’s  meeting  the 
requirements  for  completion  of 
elementary  or  secondary  education  in 
the  same  period  as  other  students 
enrolled  in  the  applicant’s  schools. 

(3)  The  planning  and  design  of  a 
magnet  school  indudes,  but  is  not 
limited  to,  the  following  activities: 

(i)  Planning  and  design  of  educational 
programs  for  the  school. 

(ii)  Architectmal  design  of  new  or 
modifred  facilities  to  house  the  school. 

(iii)  Surveys  and  studies  relating  to 
the  establishment  or  improvement  of  the 
school. 

(iv)  Recruitment  of  students  and  staff 
for  the  school. 

(4) (i]  The  Commissioner  awards  funds 
for  the  conduct  of  educational  programs 
in  a  magnet  school  only  if  the  LEA’s 
fiscal  effort  per  student  for  students 
enrolled  at  a  magnet  school  is  no  less 
than  its  fiscal  effort  per  student  for 
students  enrolled  at  all  schools  serving 
students  of  the  same  age  or  grade  level  ' 


operated  by  the  applicant  in  the  ffscal 
year  for  which  it  seeks  assistance  imder 
this  subpart. 

(ii)  For  the  purpcTse  of  this 
subparagraph  (4).  “fiscal  effort  per 
student’’  means  the  expenditure  for  free 
public  education — ^including 
expenditures  for  administration, 
instruction,  attendance  and  health 
services,  pupil  transportation  services, 
operation  and  maintenance  of  plant, 
frxed  charges,  and  net  expenditures  to 
cover  deficits  for  food  services  and 
student  body  activities — divided  by  the 
number  of  students  with  respect  to 
whom  the  computation  is  ma’de. 
Expenditures  for  free  publie  education 
do  not  include  expenditures  for 
community  services,  capital  outlay  and 
debt  service,  or  any  expenditure  from 
funds  granted  under  any  Federal 
program  of  assistance. 

(Sections  608(a)(1),  617(5);  20  U.S.C. 

3198(a)(1),  3207(5)) 

(b)  University /business  cooperation. 
Funds  may  be  used  for — 

(1)  The  conduct  of  educational 
programs  by  the  applicant,  in 
cooperation  with  one  or  more 
institutions  of  higher  education  or 
businesses,  for  the  benefit  of  students 
enrolled,  or  staff  employed,  in — 

(1)  A  magnet  school  assisted  under 
this  subpart:  or 

(ii)  A  school  affected  by  a  qualifying 
plan  described  in  §  185.32;  and 

(2)  'The  repair  and  minor  remodeling 
or  alteration  of  facilities  in  connection 
with  the  conduct  of  these  educational 
programs. 

(Section  608(a)(2);  20  U.S.C.  31«0(a)(2]) 

(c)  Neutral  site  planning.  (1)  Funds 
may  be  used  for  the  development  of 
plans  for  one  or  more  neutral  site 
schools,  including  but  not  limited  to  the 
following  activities: 

(1)  Surveys  and  studies  to  determine 
the  location  of  the  school. 

(ii)  Planning  educational  programs  for 
the  school. 

(iii)  Architectural  design  of  facilities 
to  house  the  school. 

(iv)  The  repair  and  minor  remodeling 
or  alternation  of  facilities  in  connection 
with  the  development  of  plans  for  the 
school. 

(2)  Funds  may  be  used  only  in 
connection  with  a  school  planned  to 
have  the  following  characteristics: 

(i)  Minority  group  students  will 
constitute  no  less  than  20  percent  and  no 
more  than  80  percent  of  the  enrollment 
of  the  school. 

(ii)  The  ratios  of  the  number  of 
students  frt)m  each  minority  group  to  the 
total  number  of  minority  group  students 
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who  will  be  enrolled  in  the  school 
generally  reflect  the  ratios  among 
minority  group  students  who  will  be 
enrolled  in  all  the  LEA's  schools. 

(iii)  The  school  will  be  equally 
accessible  to  nonminority  group 
students  and  students  from  each 
minority  group  who  will  be  enrolled  in 
it. 

(3)  Funds  may  not  be  used  for — 

(i)  The  acquisition  or  improvement  of 
a  site  for  the  school; 

(ii)  The  construction  of  facilities  to 
house  the  school; 

(iii)  The  acquisition  of  equipment  for 
the  school;  or 

(iv)  Any  activity  related  to  the 
operation  of  the  school. 

(Sections  608(a)(3),  617(8);  20  U.S.C. 

3198(a)(3],  3207(8]) 

§  185.93  Application  procedures. 

(a)  An  LEA  that  wants  to  apply  for  a 
grant  under  this  subpart  shall  meet  the 
requirements  in  45  CFR  lOOa.108  through 
lOOa.llS  and  the  requirements  in  this 
part. 

(b)  An  LEA  shall  include  in  its 
application  an  assurance  that  it  has  met 
and  will  meet  applicable  requirements 
of  the  Act  and  this  part. 

(c)  In  the  case  of  an  application  for  a 
grant  to  carry  out  activities  relating  to 
magnet  schools  and  university /business 
cooperation,  respectively,  the  applicant 
shall  also  include  in  its  application — 

(1)  The  number  of  minority  group 
students  and  the  total  number  of 
students  enrolled  or  to  be  enrolled  in 
each  of  its  schools  in  the  following 
years: 

(1)  The  “base  year”  (meaning  the 
second  flscal  year  prior  to  the  flrst  fiscal 
year  tor  which  an  applicant  seeks 
assistance  under  this  subpart);  and 

(ii)  The  “project  year”  (meaning  the 
first  fiscal  year  for  which  an  applicant 
seeks  assistance  under  this  subpart); 
and 

(2)  A  description  of  the  basis  for  its 
enrollment  projections  for  the  project 
year. 

(Section  ei0(a);  20  U.S.C.  3200(a)) 

S  185.94  Approval  of  now  projacta 
magnet  schools  mkI  university/business 
cooperation. 

(a)  The  Commissioner  ranks 
applications  to  carry  out  activities 
relating  to  magnet  schools  and 
university /business  cooperation  on  the 
basis  of  the  net  change  in  isolation  in 
the  applicant’s  schools  between  the 
base  year  and  the  project  year.  The  net 
change  in  isolation  is  computed  on  the 
basis  of  the  procedures  in  §  185.35(d)(2) 
through  (d)(4). 


(b)  If  an  application  contains 
compelling  evidence  of  extraordinary 
difficulty  in  effectively  carrying  out  die 
project  for  which  the  applicant  seeks 
assistance,  the  Commissioner  may 
revise  the  rank  order  of  applications 
under  paragraph  (a)  to  reflect  the 
applicant’s  greater  need  for  assistance. 

(c)  The  Commissioner  reviews  each 
application  to  determine  whether  the 
activities  that  the  applicant  proposes  to 
carry  out  afford  promise  of  achieving  the 
purposes  of  the  Act  described  in 

§  185.1(b).  In  making  this  determination, 
the  Commissioner  considers — 

(1)  The  information  described  in  45 
CI^  lOOa.llO  through  lOOa.115:  and 

(2)  The  extent  to  which  the  proposed 
activities  are  related  to  the  elimination, 
reduction,  or  prevention  of  minority 
group  isolation  in  all  the  applicant’s 
schools. 

(d)  On  the  basis  of  this  review,  the 
Commissioner  decides  whether  an 
award  to  the  applicant  is  warranted. 

(e) (1)  The  Commissioner  further 
reviews  each  application  submitted  by 
an  applicant  to  which  an  award  is 
warranted  under  paragraph  (d)  to  ensure 
that  each  activity  imder  the  award  is 
designed  to  achieve  the  purposes  of  the 
Act. 

(2)  Before  making  an  award,  the 
Commissioner  may  require  the  applicant 
to  modify  its  proposed  activities  in  order 
to  carry  out  more  effectively  the 
purposes  set  out  in  §  185.90.  However, 
the  amoimt  of  the  award  does  not 
exceed  the  amount  that  would  be 
requested  for  activities  that  the 
applicant  proposed  to  carry  out  those 
purposes. 

(Section  610(d);  20  U.S.C.  3200(d)) 

§  185.95  Approval  of  new  projects— 
neutral  site  planning. 

The  Commissioner  decides  whether  to 
approve  a  new  project  on  the  basis  of 
the  degree  to  which  the  proposed 
activities  afford  promise  of  achieving 
the  purposes  of  the  Act  described  in 
S  165.1(b).  as  indicated  by — 

(a)  The  information  described  in  45 
CI^  lOOa.llO  through  lOOa.115;  and 

(b)  The  extent  to  which  the 
application  contains  convincing 
evidence  that  the  plan  will  be 
implemented  at  the  end  of  the  proposed 
project. 

(Section  ei0(d);  20  U.S.C.  3200(d)) 

S 185J6  Length  of  project 

(a)(1)  The  Commissioner  may  approve 
a  project  period  of  up  to  60  months  for 
activities  relating  to  magnet  schools  and 
university /business  cooperation. 

(2)  The  Commissioner  may  approve  a 
project  period  of  up  to  24  months  for 


activities  relating  to  neutral  site 
planning. 

(b)  The  Commissioner  sets  the  length 
of  the  project  period  on  the  basis  of — 

(1)  The  severity  and  likely  duration  of 
the  problems  addressed  by  the  proposed 
activities;  and 

(2)  *tlie  nature  of  those  activities,  or — 
except  for  natural  site  planning  grants — 
of  activities  to  address  those  problems 
effectively. 

(c)  When  approving  an  award  for  the 
first  budget  period  of  a  multi-year 
project,  the  Commissioner  indicates  his 
or  her  intention  to  make  one  or  more 
continuation  awards  for  budget  periods 
during  the  remainder  of  the  project 
period. 

(Section  610(e)(1);  20  U.S.C.  3200(e)(1)) 

S  185.97  Approval  of  continuation  awards. 

Section  185.97  applies  to  the  approval 
of  continuation  awards  imder  this 
subpart. 

(Section  610(e)(2);  20  U.S.C.  3200(e)(2)) 

Subpart  F— Compensatory  Service 
Grants 

S  185.100  Purpose. 

The  purpose  of  a  compensatory 
service  grant  is  to  continue 
compensatory  services  to  students  who 
would  otherwise  lose  those  services  as  a 
result  of  an  attendance  area  or 
enrollment  change  imder  a  qualifying 
plan  (described  in  §  185.32). 

(Section  604(c);  20  U.S.C.  3194(c)) 

§185.101  Definitions. 

The  following  definitions  apply  to 
terms  used  in  this  subpart: 

“Attendance  area  or  enrollment 
change”  means  any  change  in  the  policy 
of  an  LEA  that  results  in  a  student’s 
voluntary  or  mandatory  enrollment  at  a 
school  other  than  the  school  at  which 
the  student  would  normally  have  been 
enrolled  in  the  absence  of  the  change  in 
policy. 

“Compensatory  services”  means  any 
educational  services  authorized  under 
title  I  to  meet  the  special  educational 
needs  of  educationally  deprived 
children. 

“Title  I”  means  title  I  of  the 
Elementary  and  Secondary  Education 
Act  of  1965,  as  amended. 

(Section  604(c):  20  U.S.C.  3194(c)) 

§  185.102  Eligible  applicants. 

An  LEA  may  apply  for  a 
compensatory  services  grant  if — 

(a)  It  is  implementing — 

(1)  A  required  plan  described  in 
§  185.32(a)(1)  that  was  ordered  after 
August  21. 1974; 
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(2)  A  required  plan  described  in 

§  185.32(a)(2)  that  was  approved  after 
that  date;  or 

(3)  A  nonrequired  plan  described  in 
§  lB5.32(b)  that  was  adopted  after  that 
date; 

(b)  Under  the  plan,  there  are 
attendance  area  or  enrollment  changes; 
and 

(c)  As  a  result  of  the  attendance  area 
or  enrollment  changes,  students  who 
received  compensatory  services  funded 
in  whole  or  in  part  under  title  I  are  no 
longer  receiving  those  services. 

(Section  604(c)(1);  20  U.S.C.  3194(c)(1):  H.R. 
Rep.  No.  1701. 94th  Cong..  2d  Sess.  231  (1976)). 

§  185.103  Authorized  activities. 

(a)  An  1£A  may  use  funds  under  the 
grant  to — 

(1)  Provide  compensatory  services  to 
students  who— 

(1)  Received  compensatory  services 
funded  in  whole  or  in  part  under  title  1; 
and 

(ii)  Tn  the  project  period,  are  no  longer 
receiving  compensatory  services  as  a 
result  of  attendance  area  or  enrollment 
changes  under  a  plan  described  in 
§  185.102;  and 

(2)  Provide  services  to  other  students 

as  provided  for  in  section  604(c)(2)(B)(ii) 
of  the  Act.  ' 

(b)  The  Commissioner  considers  a 
student  eligible  to  receive  compensatory 
services  under  paragraph  (a)(1)  if — 

(1)  The  student  received 
compensatory  services  funded  under 
title  I  at  any  time  prior  to  the 
implementation  of  a  plan  described  in 
§  185.102; 

(2)  The  student  is  not  receiving  any 
compensatory  services  funded  under 
title  I  in  the  project  period; 

(3)  The  student  is  an  educationally 
deprived  child,  for  title  I  purposes,  at  the 
beginning  of  the  project  period;  and 

(4)  In  the  absence  of  a  plan  described 
in  §  185.102,  the  student  would  be 
enrolled  at  a  different  school,  in  which 
compensatory  services  funded  under 
title  I  were  provided  during  the  last 
regular  school  term  prior  to  the 
implementation  of  the  plan,  for  the  grade 
in  which  the  student  is  enrolled  in  the 
project  period. 

(c)  In  addition,  a  student  is  eligible  to 
receive  compensatory  services  under 
paragraph  (a)(1)  if — 

(1)  The  student  meets  the  requirement 
in  paragraph(b)(l);  and 

(2)  The  applicant  shows  by  credible 
evidence  that  attendance  area  or 
enrollment  changes  under  a  plan 
described  in  §  185.102  alone  caused  the 
student  to  receive,  in  the  project  period, 
fewer— or  no — compensatory  services 
funded  in  whole  or  in  part  under  title  1. 


(d) (1)  The  LEA  shall  ensure  that  at 
least  30  percent  of  the  enrollment  of  a 
compensatory  services  project  funded 
under  the  Act  is  comprised  of  students — 

(1)  Who  are  enrolled  in  the  same 
school  as  students  eligible  under 
paragraph  (a)(1);  and 

(ii)  Whose  enrollment  in  the  school  is 
not  a  result  of  attendance  area  or 
enrollment  changes  under  a  plan 
described  in  §  185.102. 

(2)  An  LEA  may  not  use  funds  under 
the  grant  in  any  manner  that  would 
result  in  the  isolation  of  the  students 
eligible  under  paragraph  (a)(1)  from 
other  students  enrolled  in  the  same 
school. 

(e) (1)  An  LEA  shall  use  funds  under 
the  grant  to  provide  to  each  student 
eligible  under  paragraph  (a)(1)  the  level 
of  compensalory  services  he  or  she 
failed  to  receive  in  the  project  period 
because  of  attendance  area  or 
enrollment  changes  under  a  plan 
described  in  §  185.102. 

(2)  However.'if  the  Commissioner  has 
reduced  the  grant  amoimt  under 
§  185.105,  the  LEA  may  use  the  grant 
funds  to  provide  services  to  only  some 
of  those  students,  or  to  provide  fewer 
services  to  those  students,  or  both. 

(Section  604(c);  20  U.S.C.  3194(c)) 

§  185.104  Application  procedures. 

(a)  An  applicant  shall  meet  the 
requirements  in  45  CFR  lOOa.109  through 
lOOa.116  and  the  requirements  of  this 
part. 

(b)  An  applicant  shall  include  in  its 
application  the  following  information: 

(1)  A  copy  of  the  plan  on  which  the 
applicant  bases  its  eligibility  for 
assistance. 

(2)  A  precise  description  of 
attendance  area  or  enrollment  changes 
under  the  plan. 

(3)  The  number  of  students  eligible  to 
receive  compensatory  services  under 

§  185.103(a)(1)  and  a  description  of  how 
the  applicant  determined  their 
eligibility. 

(4)  A  description  of  the  compensatory 
services  for  which  the  applicant  seeks 
assistance. 

(5)  An  assurance  that  it  has  met  and 
will  meet  applicable  requirements  of  the 
Act  and  this  part. 

(Section  610(a);  20  U.S.C.  3200(a)) 

§  185.105  Funding  procedures 

(a)  The  Commissioner  may  approve  a 
project  period  of  up  to  12  months. 

(b)  To  the  extent  funds  permiL  the 
Commissioner  sets  the  amount  of  each 
grant  at  a  level  sufficient  to  provide  to 
each  student  eligible  under 

§  185.103(a)(1)  the  level  of  compensatory 


services  he  or  she  will  not  receive  in  the 
project  period  because  of  attendance 
area  or  enrollment  changes  under  a  plan 
described  in  $  185.102,  consistent  with 
the  requirements  of  section  604(c)(2)  of 
the  Act. 

(c)  If  the  amount  needed  to  fund  all 
approvable  services  exceeds  the  amount 
of  funds  available,  the  Commissioner 
reduces  the  amount  for  each  grant  by  an 
equal  proportion. 

(Section  604(c);  20  U.S.C.  3194(c)) 

Subpart  G— Nonprofit  Organization 
Grants 

§185.110  Purpose. 

The  purpose  of  a  nonprofit 
organization  grant  is  to  support  an 
lea’s  development  or  implementation 
of  a  qualifying  plan  (described  in 
§  185.32). 

(Sections  604(b)(3).  608(b);  20  U.S.C. 

3194(b)(3)  31^b)) 

§185.111  Eligible  applicants. 

(a)  Any  public  or  private  nonprofit 
agency,  institution  or  organization 
(NPO),  other  than  an  LEA,  is  eligible  to 
apply  for  a  grant  under  this  subpart. 

(b)  An  NPO  may  receive  a  grant  under 
this  subpart  regardless  of  whether  the 
LEA  whose  plan  the  NPO  proposes  to 
support  applies  for  assistance  under  the 
Act. 

(^cUon  608(b);  20  U.S.C.  3198(b)) 

§185.112  Authorized  activities. 

(а)  Except  as  provided  in  paragraph 
(b),  an  NPO  may  apply  for  any  activity 
that  is  designed  to  support  the 
development  or  implementation  of  a 
qualifying  plan.  These  activities  include, 
but  are  not  limited  to — 

(1)  Encouraging  parental  and 
community  involvement  in  matters 
relating  to  the  development  or 
implementation  of  the  plan; 

(2)  Providing  information  to  parents 
and  community  members  on  the 
contents  of  the  plan; 

(3)  Monitoring  the  implementation  of 
the  plan; 

(4)  Carrying  out  activities  designed  to 
promote  interracial  and  intercultural 
understanding  among  students  who  are 
affected  by,  or  are  reasonably  likely  to 
be  affected  by,  the  implementation  of 
the  plan; 

(5)  Carrying  out  activities  designed  to 
stimulate  a  desire  a  learn  in  those 
students; 

(б)  Addressing  non-academic 
problems  faced  by  those  students — at 
home,  in  school,  or  in  the  community — 
that  affect  their  adjustment  to  schools  to 
which  the  plan  relates;  and 
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(7)  Promoting  student  understanding 
of  and  support  for  the  plan. 

(b)  An  NPO  may  not  use  funds  xmder 
this  subpart  in  connection  with  the 
provision  of  compensatory  education, 
the  development  of  basic  skills,  or  the 
training  of  LEA  staff. 

(c)  An  NPO  that  proposes  to  support 
the  development  of  a  qualifying  plan 
must  receive  a  written  request  for  that 
assistance  from  the  LEA,  except  in  the 
case  of  plan  described  in  §  185.32(^)  that 
has  been  required  but  not  yet  adopted. 
(Section  608(b);  20  U.S.C.  3198(b)) 

§185.113  Application  proceduras. 

(a)  An  NPO  that  wants  to  apply  for  a 
grant  shall  meet  the  requirements  in  45 
CFR  lOOa.108  through  lOOa.118,  and  the 
requirements  in  this  part 

(b)  An  NPO  may  include  in  an 
application  activities  in  support  of  only 
one  qualifying  plan.  However,  an  NPO 
may  submit  more  than  one  application. 

(c)  An  NPO  shall  include  in  its 
application  a  needs  assessment  that 
shows  the  severity  of  the  needs 
addressed  by  the  proposed  activities 
and  the  relationsldp  of  those  needs  to 
the  development  or  implementation  of  a 
qualifying  plan. 

(d)  An  hnPO  that  proposes  to  support 
the  implementation  of  a  qualifying  plan 
shall  include  in  its  application — 

(1)  A  copy  of  the  L^'s  qualifying 
plan  or  a  detailed  description  of  that 
plan;  and 

(2)  The  date  when  the  LEA  adopted 
the  plan. 

(e)  An  NPO  that  proposes  to  support 
the  development  of  a  plan  shall  include 
a  copy  of  the  LEA’s  request  for  that 
assistance,  if  a  request  is  required  imder 
§  185.112(c). 

(f)  An  NTO  shall  include  in  its 
application  an  assurance  that  it  has  met 
and  will  meet  the  applicable 
requirements  of  the  Act  and  this  part. 
(Section  608(b);  20  U.S.C  3198(b)) 

§  185.114  Approval  of  new  projects. 

(a)  Applications  for  projects  to 
support  the  development  of  qualifying 
plans  and  those  support  the 
implementation  of  plans  are  considered 
separately.  The  Commissioner  states  in 
the  application  notice  published  in  the 
Federal  Register  the  amoimt  of  funds 
available  for  each  type  of  project. 

(b)  The  Commissioner  reviews  each 
application  according  to  the  procedures 
described  in  §  185.115  or  §  185.116,  as 
appropriate,  to  decide  whether  an 
award  to  the  applicant  is  warranted. 

(c) (1)  The  Commissioner  further 
reviews  each  application  submitted  by 
an  applicant  to  which  an  award  is 


warranted  under  paragraph  (b)  to  ensure 
that  each  activity  under  the  award  is 
designed  to  achieve  the  purposes  of  the 
Act. 

(2)  Before  making  an  award,  the 
Commissioner  may  require  the  applicant 
to  modify  its  proposed  activities  in  order 
to  carry  out  more  effectively  the 
purposes  set  out  in  §  185.110.  However, 
the  amount  of  the  award  does  not 
exceed  the  amount  that  would  be 
required  for  activities  that  the  applicant 
proposed  to  carry  out  that  purpose.' 
(Section  608(b):  20  U.S.C  3198(b)) 

§185.115  Approval  of  projects  to  support 
the  imptementatlon  of  a  plan. 

(a)  The  Commissioner  reviews  each 
application  for  a  project  to  support  the 
implementation  of  a  qualifying  plan 
and — 

(1)  Assigns  it  to  a  category,  as 
described  in  §  185.35(c);  and 

(2)  Ranks  it  within  the  category  on  the 
basis  of  an  evaluation  of  the  application 
under  the  criteria  in  paragraph  (b). 

(b)  The  Commissioner  applies  the 
following  criteria  in  ranking  applications 
within  a  category; 

(1)  The  extent  to  which  the  applicant 
identifies  needs  that  are  clearly  related 
to  the  plan. 

(2)  The  severity  of  those  needs. 

(3)  The  extent  to  which  the  authorized 
actiWties  proposed  by  the  applicant  are 
clearly  related  to  the  identified  needs. 

(4)  The  extent  to  which  the  applicant 
has  experience  working  with  other 
community  organizations  in  the 
community  affected  by  the  qualifying 
plan. 

(5)  The  quality  of  the  key  personnel 
the  applicant  plans  to  use  on  the  project, 
as  indicated  by  the  factors  in  45  CFR 
lOOa.203. 

(c)  Except  as  provided  in  paragraph 

(d) — 

(1)  The  Commissioner  approves  all 
projects  contained  in  Category  I  before 
those  in  Category  II; 

(2)  The  Commissioner  approves  all 
projects  contained  in  Category  n  before 
those  in  Category  HI;  and 

(3)  The  Commissioner  approves 
within  a  category  in  the  rank  order  of 
the  applications  established  under 
paragraph  (a). 

(d)  If  more  than  one  otherwise 
approvable  nroject  relates  to  the  same 
qualifying  plan,  the  Commissioner — 

(1)  Reviews  the  approvable  activities 
to  identify  any  duplication  in  the  needs 
addressed  by  those  activities;  and 

(2)  In  the  case  of  duplication, 
approves  only  the  activity  contained  in 
th  highest  ranking  application. 

(Section  608(b);  20  U.S.C.  3198(b)) 


§  185.118  Approval  of  projects  to  support 
the  dsvslopin^  of  a  p^ 

(a)  The  Commissioner  ranks  each 
application  for  a  project  to  support  the 
development  of  a  qualifying  plan  on  the 
basis  of — 

(1)  An  evaluation  of  the  application 
under  the  criteria  in  §  185.115(b);  and 

(2)  The  extent  to  which  the 
application  contains  convincing 
evidence  that  the  plan  will  be  adopted 
at  the  end  of  the  proposed  project. 

(b)  Except  as  provided  in  paragraph 

(c),  the  Commissioner  approves  projects 
in  the  rank  order  established  under 
paragraph  (a)  until  funds  available  for 
projects  under  this  section  are 
exhausted. 

(c)  If  more  than  one  otherwise 
approvable  application  relates  to  the 
same  qualifying  plan,  the  Commissioner 
follows  the  procedure  described  in 

§  185.115(d). 

(Section  608(b);  20  U.S.C.  3198(b)) 

Subpart  H— State  Agency  Granta 

§  185.120  Purpose. 

The  purpose  of  a  State  agency  grant  is 
to  pay  a  portion  of  the  cost  to  a  State  uf 
the  activities  described  in  §  185.122. 
(Sections  604(b)(2),  608(c);  20  U.S.C 
3194(b)(2),  3198(c)) 

§  185.121  Eligible  applicants. 

(a)  A  State  agency  may  apply  for  a 
grant  under  this  subpart  if — 

(1)  It  is  involved  in  or  responsible  for 
the  desegregation  of  public  elementary 
and  secondary  schools;  and 

(2)  It  obligated  funds  derived  from 
State  sources  for  the  activities  described 
in  §  185.122  in  the  Federal  fiscal  year 
just  prior  to  the  Federal  fiscal  year  for 
which  funds  for  the  grant  are 
appropriated. 

(b)  The  Commissioner  does  not  make 
more  than  one  grant  for  activities  in  any 
State.  If  more  than  one  State  agency  in  a 
State  is  eligible  under  paragraph  (a),  the 
Commissioner  makes  any  grant  imder 
this  subpart  to  the  agbncy  most  directly 
responsible  for  carrying  out  the 
activities  in  §  185.122  in  die  State. 
(Section  608(c);  20  U.S.C.  3198(c)) 

§  185.122  Authorized  activitios. 

(a)  A  State  agency  may  use  funds 
under  the  grant  for  the  following 
activities: 

(1)  Planning  for  the  implementation  of 
voluntary  plans  to  eliminate  or  reduce 
minority  group  isolation  in  public 
elementary  and  secondary  schools. 

(2)  Assessing  future  needs  for  those 
plans,  and  developing  strategies  to  meet 
those  needs. 
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(3)  Providing  tecimical  assistance  to 
encourage  LEAs  or  groups  of  LEAs  to 
develop  or  implement  those  plans. 

(4)  I^oviding  training  for  educational 
personnel  involved  in  developing  or 
carrying  out  those  plans. 

(b)  A  State  agency  may  not  use  fimds 
under  the  grant  for  grants  to  LEAs. 

(c)  The  plans  described  in  this  section 
include — 

(1)  A  plan  described  in  §  185.32(b)(1). 

(2),  and  (4);  and 

(2)  A  plan  described  in  §  185.32(a)(2). 
where  the  elimination  or  reduction  of 
minority  group  isolation  under  the  plan 
was  voluntary  within  the  meaning  of 
section  002  of  the  Civil  Rights  Act  of 
1964. 

(Section  608(c)(1):  20  U.S.C.  3198(c)(1):  42 
U.S.C  2000d-l) 

§  165.123  Application  procedures. 

(a)  A  State  agency  that  wants  to  apply 
for  a  grant  shall  meet  the  requirements 
of  45  CFR  lOOa.109  through  lOOa.116  and 
the  requirements  of  this  part. 

(b) (1)  The  applicant  shall  develop  its 
application  in  consultation  with 
teachers,  educators,  parents  (including 
parents  of  minority  group  children)  and 
representatives  of  the  general  public 
(including  representatives  of  minority 
groups). 

(2)  At  a  minimum,  the  applicant  shall 
consult  with  an  advisory  committee 
composed  of  the  persons  described  in 
subparagraph  (1).  The  proportion  of  the 
committee  membership  that  is 
comprised  of  minority  group  members 
must  be  approximately  the  same  as  the 
proportion  of  children  enrolled  in  the 
elementary  and  secondary  schools  in 
the  State  that  is  comprised  of  minority 
group  children. 

(3)  The  applicant  shall  include  in  its 
application  the  written  comments  of  the 
advisory  committee  concerning  the 
application. 

(c)  The  applicant  shall  include  in  its 
application  an  assurance  that  it  has  met 
and  will  meet  applicable  requirements 
of  the  Act  and  this  part 

(SecUon  60e(c)(l)  and  (3);  20  U.S.C  3198(c)(1) 
and  (3)) 

§  185.124  Approval  of  projects. 

(a)  The  Commissioner  approves  a 
project  if  the  proposed  acti^ties  are 
authorized  under  S  185.122. 

(b) (1)  In  setting  the  amount  of  a  grant, 
the  Commissioner  first  determines  the 
amount  of  funds  derived  from  State 
sources  that  was  obligated  by  eligible 
applicants  in  a  State  for  the  activities 
described  in  §  185.122  in  the  Federal 
fiscal  year  Just  prior  to  the  Federal  fiscal 
year  for  which  funds  for  the  grant  are 
appropriated.  The  Commissioner  then 


sets  the  approvable  amount  of  the  grant 
at  twice  that  amount 

(2)  If  the  approvable  amount  of  a  grant 
under  subparagraph  (1)  exceeds  the 
amount  justified  by  the  applicant  for 
authorized  activities,  the  Commissioner 
reduces  the  approvable  amount  to  the 
amount  justified. 

(3)  If  necessary,  the  Commissioner 
further  reduces  &e  approvable  amount 
of  a  grant  in  any  fracal  year  to  the 
greater  of  the  following: 

(i)  Ten  percent  of  the  amount 
apportioned  to  the  State  for  that  fiscal 
year  under  section  605  of  the  Act;  or 

(ii)  $500.0(X).  ^ 

(4)  If.  after  the  reductions  described  in 
subparagraphs  (2)  and  (3).  the  amount 
needed  for  all  approvable  grants 
exceeds  the  amount  of  funds  available, 
the  Commissioner  reduces  the  amount 
for  each  grant  by  an  equal  proportion. 

(c)  The  Commissioner  approves  a 
project  period  of  not  more  than  12 
months  for  a  State  agency  grant. 

(Section  608(c).  610(d):  20  U.S.C.  3198(c). 
3200(d)) 

Subpart  I— Television  and  Radio 
Contracts 

§  185.130  Purpose. 

The  purpose  of  a  contract  under  this 
subpart  is  to — 

(a)  Develop  and  produce  a  children's 
television  or  radio  program  that — 

(1)  Teaches  academic  skills  or 
encourages  interracial  and  intercultural 
understanding,  or  both;  and 

(2)  Appeals  to  both  minority  and 
nohminority  children;  or 

(b)  Carry  out  ancillary  activities 
designed  to  make  these  programs 
available  for  transmission  and 
utilization. 

(Sections  604(b)(2).  611;  20  U.S.C.  3194(b)(2). 
3201) 

§185.131  Eligible  offerors. 

Any  public  or  private  nonprofit 
agency,  institution,  or  organization 
capable  of  providing  expertise  in  the 
activities  authorized  under  this  subpart 
is  eligible  to  submit  a  proposal  for  a 
contract 

(Section  611(a)(1);  20  U.S.C  3201(aKl)) 

§  185.132  Authorized  activities. 

The  Commissioner  makes  contracts 
for — 

(a)  Development  and  production — the 
development  and  production  of 
children's  television  and  radio  programs 
described  in  §  165.130(a);  and 

(b)  Ancillary  activities — the  following 
activities,  where  they  are  related  to 
programs  developed  and  produced 
under  this  subpart 


(1)  Duplication  of  tapes  and  other 
materials  to  meet  broadcaster  and  other 
user  needs. 

(2)  Promotion  of  viewership  or  j 

listenership. 

(3)  Promotion  pf  carriage  by  j 

commercial  broadcasters.  j 

(4)  Promotion  of  use  by  schools  and 
others. 

(Section  611(aKl);  20  UE.C.  3201(aKl))  t 
§  185.133  Proposal  procedures. 

An  offeror  may  submit  a  proposal  for 
a  contract  in  response  to  a  Request  for  ^ 
Proposals  published  by  the 
Commissioner.  ,  | 

(Section  611;  20  U.S.C  3201)  j 

§  185.134  Selection  of  contractors.  j 

(a)  The  selection  of  contractors  is  t 

subject  to¬ 
ll)  The  provisions  of  section  611  of , the 

Act;  and 

(2)  To  the  extent  they  are  consistent 
with  the  regulations  in  this  part; 

(i)  Applicable  Requests  for  Proposals; 
and 

(ii)  The  Federal  Procurement 
Regulations  in  41  CFR  Chapters  1  and  3. 

(b)  Development  and  production.  In 
establishing  the  competitive  range  for 
proposals  for  the  development  and 
production  of  programs,  as  provided  for 
under  the  Federal  Procurement 
Regulations,  the  Commissioner 
considers  each  of  the  follo«ving  for  each 
proposal: 

(1)  The  quality  of  the  needs 
assessment,  and  the  magnitude  of  the 
assessed  needs. 

(2)  The  relationship  of  the  proposed 
program's  objectives  to  the  assessed 
needs. 

(3)  The  relationship  of  the  proposed 
program  to  the  objectives  and  assessed 
needs. 

(4)  The  attainability  of  the  objectives 
through  the  proposed  program. 

(5)  The  likely  artistic  and  educational 
significance  of  the  proposed  program. 

(6)  The  appropriateness  of  proposed 
program  format  and  content  to  the  target 
age  group. 

(7)  The  research  and  production 
techniques  that  the  offeror  will  use. 

(8)  The  qualifications  of  the  project 
staff. 

(9)  The  offeror's  employment  of 
minority  group  members  in — 

(i)  Responsible  administrative 
positions;  and 

(ii)  Responsible  development  and 
production  positions  on  the  project  staff. 

(10)  The  quality  of  supplementary 
materials,  such  as  teachers'  guides  «nH 
student  woridxioks,  wdiere  appropriate. 
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(11)  The  schedule  of  activities  and 
deliverables. 

(12)  The  effectiveness  of  procedures 
for  evaluating  the  educational  and  other 
effects  of  the  proposed  program  on 
children. 

(13)  The  adequacy  of  the  offeror’s 
facilities. 

(c)  Ancillary  activities.  In  establishing 
the  competitive  range  for  proposals  for 
ancillary  activities,  as  provided  for 
under  the  Federal  Procurement 
Regulations,  the  Commissioner  applies 
criteria  included  in  the  Request  for 
Proposals  for  a  particular  activity. 

(Section  611(a)  (1)  and  (3);  20  U.S.C.  3201(a) 

(1)  and  (3)) 

§  1 85. 1 35  Requirements  for  offerors. 

(a)  Usage.  An  offeror  to  develop  and 
produce  a  program  shall  include  in  its 
proposal  an  assurance  .that  it  will 
comply  with  each  of  the  following 
requirements  with  respect  to  the 
program  for  which  it  seeks  a  contract. 

(1)  It  will  not  charge  users  of  the 
programs — ^whether  broadcast  or 
nonbroadcast — any  cost  beyond  that  of 
tape  distribution  and  duplication. 

(2)  Any  contract  between  a  contractor 
and  a  talent  imion  must  allow  at  least 
the  usages  of  the  programs  in  this 
subaragraph  (2)  without  charge  to  the 
user.  However,  the  Commissioner  may 
authorize  lesser  usages  on  a  finding  that 
the  cost  of  these  usages  would  be 
excessive. 

(i)  Six  years  of  usage  by  public 
broadcasting  stations  starting  with  the 
first  broadcast  by  such  a  station.  A 
“year  of  usage"  means  unrestricted  use 
during  three  separate  weeks  of  any 
given  12  month  period. 

(ii)  Twelve  years  of  unrestricted  use 
for  in-school  audiovisual  purposes.  For 
television  programs,  this  includes 
transmission  of  the  programs  by 
education-dedicated,  local  origination, 
CATV  channels  and  Instructional 
Television  Fixed  Services  systems. 

(iii)  One  broadcast  over  commercial 
stations  in  each  of  two  3-year  periods, 
including  broadcasts  that  result  fom 
network  originations. 

(iv)  If  the  program  is  distributed  by  a 
public  network  and  is  not  broadcast  in  a 
conunercial  stations’s  coverage  area, 
one  additional  broadcast  by  Ae 
commercial  station  in  a  3-year  period. 

(3)  The  contractor  will  not  permit  the 
program  to  be  made  available  for 
transmission  imder  commerical 
sponsorship.  If  a  commercial  firm  meets 
the  costs  of  transmission,  the 
Commissioner  does  not  consider  a  brief 
statement  to  that  effect  at  the  beginning 
or  end  of  the  transmission  commercial 
sponsorship.  In  the  case  of  series 


programming,  any  commercial  spot 
announcements  must  be  demarcated  by 
a  station  identification. 

(4)  A  contractor  that  develops  and 
produces  a  television  program  shall  not 
give  a  station  the  exclusive  right  to 
broadcast  any  program  in  a  coverage 
area  until  the  thirteenth  week  after  the 
first  week  in  which  it  is  broadcast  in 
that  area. 

(5)  The  contractor  will  not  permit  the 
transmission  or  use  of  a  program  in  any 
manner  that  results  in  a  financial  benefit 
to  any  person  or  organization. 

(6)  The  contractor  will  cooperate  with 
the  Commissioner  in  making 
arrangements  for  the  transmission  of  the 
programs. 

(Section  611(a)(2);  20  U.S.C.  3201(a)(2)) 

(b)  Disclaimer.  (1)  Each  television  or 
ra^o  program— except  for  radio 
materials  of  less  than  three  minutes  in 
length — must  carry  the  following 
disclaimer:  “This  program  was  produced 
by  (name  of  contractor]  under  a  contract 
fi'om  the  U.S.  Department  of  Health, 
Education,  and  Welfare,  Office  of 
Education.  The  content  of  this  program 
is  the  responsibility  of  the  contractor 
and  is  not  officially  endorsed  by  the 
Department  or  the  Office  of  Education." 

(2)  Radio  materials  of  less  than  three 
minutes  in  length  must  conclude  with 
the  following  statement:  “Funded  by  the 
U.S.  Office  of  Education,  HEW.” 

(Section  611;  20  U.S.C.  3201) 
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